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Attorneys for Defendants and
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and Debla Flgone in her official capaclty

 SUPERIOR COURT OF-THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS | Case No. 1 12 CV- 225926
ASSOCIATION -
[Consohdared with Case Nos. 112CV225928,
Plaintiff, 7 N C112CV226570, 112CV226574, 11 2C V227864]
| DEFENDANTS?! AND CROSS- ;
CITY OF SAN J OSE BOARD OF | COMPLAINANT’S REQUEST FOR
ADMINISTRATION FOR POLICE AND JUDICIAL NOTICE IN SUPPORT OF |
FIRE RETIREMENT PLAN OF CITY OF MOTION FOR SUMMARY.
SAN JOSE and DOES 1-10 inclusive., - ADJUDICATION OF ISSUES
Defendants VOLUME i
' ' : EXHIBITS ATO C
AND RELATED CROSS-COMPLAINT . : o
AND CONSOLIDATED ACTIONS. - Date: April 23, 2013
: ) ' | Time: 9:00 a.m.
~Dept.: 8

Comﬁlaint Filed: June 6, 2012
Trial Date: None Set
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Defendant City of San José hereby requests that the Court take judioial notice pursuant to

California Evidence Code Sections 450 efseq., and in accordance with California Rules of Court

3.1113(D, 3.1306(0), and 3.1350(c)(5) of the following material, true and correct copies of which

|| are attached hereto:
VOLUME 1
" Exh, A

Exh. B

Exh. C

VOLUME 2

Exh. D

YOLUME 3

Exh.E~

Exh. F

. Exh. G

San José City Charter: In effect May, 1965, As Amended through

| November 20 12,

Full Text of Measure B: Artwle XV-A Retirement: Public Employee
Pension Plan Amendments — To Ensure Fair-and Sustainable Retirement
Benefits While Preserving Essential City Services (As Placed on the Ballot
Pussuant to City Council Resolutlon No. 76158).

San José Municipal Code, Chapter 3.28, “1975 Federated Employees
Retirement Plan,” Sectxons 3.28.010 to 3.28.2770 [Currenit to June 30,

2012).

San José Municipal Code, Chapter 3.36 “1961 Police and Fire Department
Retirement Plan,” Sectmns 3. 36 010 t0-3.36.3760 [Current to June 30
20121 ,

Cahforma Assembly Concurrent Resolutton No. 17, adopted in Assembly -
January 18, 1961 and in Senate January 18, 1961, approving amendment to

- the charter of City of San José to include Section 78b (“Discretionary

Powers of Council Respecting Retirement”) of Article X, filed with the
Secretary of State on J anuary 24, 1961.-

- Ballot Pamphlet for Charter Amendment Proposition A, to be submitted.

to the Electors of the City of San José , April 12, 1960 including
“Argument in Favcn of Proposition A.” -

California Assembly Concutrent Resolution No, 104 adopted in Assem‘oly
April 26, 1965 and in Senate April 28, 1965, approving Charter of the City
of San José , voted for and ratified by the qualified voters of said city ata
general municipal election held therein on the 13th day of April 1965, filed
with the Secretary of State on May 4, 1965 (Containing Full Text of 1965
Charter).
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Exh. H Memorandum from Director of Personnel Fran Galloni to Honorable Mayor
and City Council, dated May 6, 1986. “Retirement Benefit Increase.”

Exh, I  Memorandum from City Attorney Joan Gallo to Mayor and City Council,
dated March 21, 1988, “Benefit Increases — Federated Retirement System.”

Exh.]  ° Memorandum from Frances Galloni to Mayor and City Council, dated
February 24, 1988, “Administration’s Report on Federated Retirement

Benefit Increases.” : ‘ _
“Exh. K  Memorandum to Mayor and City Council from Federated Board of
Administration, dated February 24, 1988, “Federated Retirement Benefit
Increases.” ' - . _ :
Exh. L  City of San José Resolution No. 75635, “A Resolution of the Council of

the City of San José Amending and Restating Resolution No, 72859
Regarding the Supplemental Retiree Benefit Reserve of the Federated City
Employees Retirement Fund, To Suspend the Distribution of Funds from. -
the Reserve During Fiscal Year 2010-2011.” ‘

Exh. M . City of San José Resolution No. 76204, “A Resolution of the Council of
the City of San José Amending and Restating Resolution No. 75635
Regarding the Supplemental Retiree Benefit Reserve of the Federated City
‘Employees Retirement Fund, To Suspend the Distribution of Funds from
the Reserve Through Fiscal Year 2012-2013.”

Exh. N City of San José Resolution No, 70822, “A Resolution of the Council of
the City of San José Approving the Methodology for the Distribution of
Moneys in the Supplemental Retiree Benefit Reserve of the Police and Fire
Department Retirement Fund,” adopted January 29, 2002.” ‘

Exh. O Letter from Coats Herfuth & England to Retirement Boards Benefits

_ Administrator Edward F. Overton, dated November 22, 1985, “SB650
Study.” A _ ‘

Exh. P Memorandum from F_edérated Board to Honorable Mayor and City Council, |
' ‘dated April 25, 1986, “Supplemental Retiree Benefits Reserve”.

ExhiBits A, B, E, and G -are propetly subject to judicial notice pufsuan}t to California
Evidence Code Section 451(a) (providing that courts may take judicial notice of “any charter
described in Section 3, 4, or 5 of Article XTI of the Caiifémia Constitution™).

Exhibits C, D, L, M, and N are properly Subject to judicial notice under Califo1nié.
Evidence Code sections 453 and 452(b) (pr'dviding that courts may take judicial notice of
“legisiative enactments issued by or under the authority of the United States or any public entity in
the United States™). See Trinity Park, L.P. v. City of Sunnyvale, 193 Cal. App. 4th 1014, 1027
(2011) (“The Evidence Code also expressly provides for judicial notice of a public entity’s

legislative enactments and official acts. Thus, we may take notice of local ordinances and the
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official resolutions reports, and other official acts of a city.”).

Exhibits FILLLKO and P are properly subject to judicial notice as legislative hlstory _
and govemmental acts and Leco1ds Cal Evid. Code §452(b), (c), & (h); Kauﬁnan & Br oad |
Communmes Inc. v. Performance Plasteri ing, Inc., 133 Cal. App 4th 26, 31 (2005).

For these reasons, the Clty respectfully requests that the Court take Jud1c1al notice of the

abova-hsted documents

DATED: Febrdary i 2013 MEYERS, NAVE, RIBA K, SILVER & WILSON
A1 ur A, Hartl o

Linda M. Ross

Jennifer L.. Noc

Michael C. Hughes

Attorneys for Defendants and Cross- Complalnant
City of San José and Debra Figone, in her ofﬁclal
capacity

20429291
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CITY CHARTER

[

The foregoing instrument is
- a correct copy of the original
L on file in this office.
A Altest: .
& TON]J. TABER
{ . ActingCity C‘;.‘:r,k
Acting City Clek of the City of San Joso
‘ Couat oui Glogp Siatq oF orpia
: Z Deputy

]

In effect May, 1965

Amended through November 2012

IJ

SJRJN0OO0001.



~ CITY CHARTER

In effect May, 1965

[ ‘ As Amended through November 2012

SJRJING00002



ARTICLE

il

v

VI
Vit
VI

IX

X
Xll
X1
Xiv
XV
XVi
XVII

Xvili

- TABLE OF CONTENTS

TITLE

Incorporation and Succession
Powers of the City
Form of Government

The Council

The Mayor

Legislation

City Manager

Administrative Organization

Officers and Employees

Boards and Commissions

- Clvil Service System

Fiscal Administration
Franchises

School System
Retirement

Elections

General Provisions

Transitional Provisions

- Legislative History

13
15
18
20
30
32
37
45
57
59
59
73
77

80

' SJRJIN000003



ARTICLE 1
INCORPORATION AND SUCCESSION

SECTION 100. Name.

The City of San José, in the County of Santa Clara, State of California, shall continue to be a
municipal corporation under its present name of “City of San José.”

SECTION 101. Boundaries.

The boundaries of the City of San José shall continue as now established until changed in the
mannier authorized by law. ‘

SECTION 102. Succession, Rights, Powers and Liabilities.

The City of San José shall remain vested with and shall continue to own; have, possess,
control and enjoy all property, rights of property and rights of action of every nature and
deseription (including but not limited to all pucblo lands and pueblo rights) owned, had,
possessed, controlled or enjoyed by it at the time this Charter takes effect, and is hereby .
declared to be the successor of the same. It shall be subject to all debts, obligations and
liabilities which exist against the municipality af the time this Charter takes effect.

ARTICLE Il |
POWERS OF THE CITY

SECTION 200. General Powers.

“The City of San José shall have the power to make and enforce all laws and regulations in
respect to municipal affairs, subject only to such restrictions and limitations as may be
provided in this Charter and in the Constitution of the State of California. The City shall also -
~ have all other rights, powers and privileges which are not prohibited by, or in conflict with,

the.State Constitution or the Chatter and which it would be proper to specifically set forth in

this Charter even though such are not herein set forth. It shall also have thé power to
exercise any and all rights, powers and privileges beretofore or hereafter established, granted

or prescribed by any law of the State, by this Charter or by other lawful authority, or which a

municipal corporation might or could exercise under the Constitution and laws of the State of

California. : ' :

The enumeration or specification in this Charter of any particular power shall pot be held to
be exclusive of or any limitation upon the genesality of the foregoing provisions..

I Pﬁnted 02/13
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SECTION 201. Special Powers.

The City shall have the following special power: “To acquire any property outside the City
limits by eminent domain, or otherwise, for municipal purposes.

SECTION 202. Procedures.

The City shall have the power to act and may act pursuant to any procedure established by
~any law of the State, unless a different procedure is established by this Charter or by
ordinance,

SECTION 203. Continuity Of Government in Event of Disaster.

In order 1o provide for continuity of City government during any emergency resulling from
war, enemy-caused calamity or other disasters of whatever nature, and in order to otherwise
handle any such emergency, the Council is hereby empowered, anything elsewhcre in this
Charter to the contrary notwnhstandmg, to: .

- (a) Provide for the appointment or designation of persons to exercise the powers
and discharge the duties of any City offices, whether elective or appointive,
during any such emergency, in the event the regularly elected or-appointed
incumbents of said offices are killed, missing, disabled or for-some other cause
unable or unavailable to perform the.functions and duties of their respective

- offices, until said incumbent officers perform or resume performance of their
functions and duties or until, where an actual vacancy exists, a successor is
clected or appointed, pursuant to other provisions of this Charter, to fill such
vacancy, '

(b) Provide for the preservation of essential records needed to protect the rights of
individuals "md 1o conduct emergency operationS'

(c) Prov1dc for the estabhslnncnt of emergency locations for City govemmcnt so
that the City could continue to operate;

{(d) Provide for the menul'atim_a of plans to use all personnel, facilities and
’ equipment of government for emergency actions;

(¢) Do such other things as may be authorized by the laws of the State of California
for such purposes. .

SECTION 204, City Government - Ethics.

The citizens of San José expect and must receive the highest standard of ethics from all those
in the public service, City officers and employees must be independent, impariial and
responsible in the performance of their duties and accountable to the members of the public.
Added at election November 6, 1990

2 : Printed 02/13
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ARTICLE 1l
FORM OF GOVERNMENT

SECTION 300. Form of Government. o

The municipal government established by this Charter shall be known as the “Council-
Manager” form of government, '

ARTICLE IV
THE COUNCIL

SECTION 400. Powers Vested in Council.

All powers of the City and the determination of all matters of policy sha.ll be vested in the
. Couneil, subject to the provisions of this Charter and the Constitution of the State of
California. ) '

SECTION 401. Composition of Council.
" The composition of the Couneil shall be as follows:

( NUMBER OF MBMBERS. The Council shall consist of eleven (11) members,
one of whom shall be the Mayor, each of whom shalj have the right to vote on
all matters coming before the Council.

(b) DISTRICTS. Except as otherwise provided elsewhere in this Charter and
excepting the Mayor who shall be elected at a Regular Munieipal Election from
the City at large, each member of the Council shall be elected at a Regular
Municipal Election by one of ten (10) Districts designated by number within the .
City. The term “by Districts” shall mean the election of eligible persons, as
defined in Section 404, to the office of member of the Council by the voters of
each District alone. ' : :

Amended at election November 7, 1978
Amended at election November 8, 1994

SECTION 402. Mayor and Council Member Term Limits.

The regular term of office of cach member of the Counci] shall be four (4) years. The Mayo
and Council members shall be subject to the following term limits: -

() MAYOR. No person who has been elected to the office of Mayor for two @)
successive Tour-yeat terms shall be eligible to run for clection to the office of
Mayor, nor to serve as such, for any additional successive term; but the above

3 Prinied 02/13 '
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shall not disqualify any person from running for election to the office of Mayor,
nor from further service as Mayor, for any term or terms which are not
successive; nor for any parts of terms which are not successive.

(b) COUNCIL MEMBER. No person who has been elected to the City Council as
a Council member in any Council District in the City for two (2) successive
four-year terms, after the effective date of this Section, shall be eligible to run
for clection as a member of the Council in any Council District, nor appointed
to serve as a Council member for any additional successive term. Any person
. appointed or elected to the City Couneil as a City Council member to fill an
unexpired lerm of two years or less in length shall be eligible to serve two
successive four-year terms upon the expiration of the unexpired term for which
that person was appointed or elected. Any person appointed or elected to the
City Council as a City Council member to fill an unexpired term of more than
two years in length shall only be eligible to serve one successive four-year term,
The above shall nol disqualify any person from running for election to the
Office of Mayor or for any term or terms which are not successive. The
effective date of this Section shall be January 1, 1991. '
Amended at election June 2, 1970
Amended ai election November 7, 1978
Amended at election November 6, 1990
Amended at election November 8, 1994

SECTION 403. Elections by Districts.

For the purpose of electlng members of the Council, excepimg the Mayor, the City shall be
divided into ten (10) numbered Districts as pearly equal in population as practicable. ~The
boundaries of the ten Districts shall be established initially by reference to that certain map of
the City of San José, entitled “Election Districts of the City of San José”, filed and displayed
in the office of the City Clerk, and drafled according fo data contained in the official census
of the City as taken in 1975 and ceriified by the City Clerk. Thereafler the boundaries of
such Districts shall be subject to alteration and.change under the provisions of this Section.

Following the taking of each federal decennial census, commencing with the 1980 federal
decennial census, the Council shall, by ordinance, redistrict the City into ten (10) numbered
Districts. If time permits, such ordinance shall be enacted no eatlier than three (3) months
and no later than eight (8) months following receipt by the City Clerk of data containing an
enumeration of population by blocks derived from such census. In no event shall such
ordinance be enacted [ater than October 3] in the year following the decennial census.

The redistricting ordinance shall be adopted according to the provisions of Article VI,
Section 604 of this Charter and shall become effective at the expiration of thirty (30) days
after adoption of the ordinance; provided, however, that if the redisiricting ordinance
becomes effective on or after the first day on which nomination papers may be filed for an
election to the office of member of the Council, excepting the Mayor, then the ordinance

4 : Printed 02/13
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shall not apply, or be deemed to apply, to that election or to the person elected to the office of
‘member at such election.

By no later than February 1 in the year following the decennial census, the Counci} shall
appoint an Advisory Commission whose purpose shall be to study and make appropriate
recommendations with respeet to such redistricting. This Advisory Commission shall consist
of one (1) member from each District, who shal} be appointed by the Council member from
that District, and a Chairperson chosen from the City at large, who shall be appointed by the
Mayor. The membership of the Commission shall be representative of the ethnic make-up of
the City at large, to the extent practicable. :

The Advisory Commission shall conduct at least three public hearings, atl various locations in
the City, concerning its recommendations regarding District boundaties, and shall submit its
report and recommendations to the Council within one hundred twenty (120) days following
~ its appointment. '

The Council shall duly consider the report and recommendations of the Advisory
Commission and in adopting any redistricting ordinance. However, the Council is required
o adopt an ordinance within the period of time required under this Section even if the
Advisory Commission falls to provide recommendations or reporis as specified in this
Section. : ’

Execept as provided hereinabove, such Districts shall be used for all elections of members of
the Council, including their recall, and for filling any vacancy in the office of member of the
Council, subsequent to the effective date of such ordinance and until new Districts are
* established. -

Any tefritory which is annexed to or consolidated with the City but not ineluded within a

" District shall, prior to or concurrently with completion of the proceedings therefor, be added
to an adjacent District or Distriets by the Council by ordinance, which shall become effective
at the expiration of thirty (30) days after adoption and shall apply to all elections held on and
after its effective date. ) _

Any ordinance adopted by the Council and establishing, changing, or altering the boundaries
of any Distriet shall describe the new boundaries by reference to a map on file in the office of
the City Clerk and/or by a metes-and-bounds description.

In any redistricting, the Counei} shall make the Districts as neatly equal in population as may
be practicable, and may, in establishing the boundarics of the Districts, give consideration fo
{a) natural boundaries, street Jines and/or City boundaries; (b) geography; (c) cohesiveness,
contiguity, integrity and compactness of territory; and (d) community of interests within each
“‘District. ) :

Upon any redistricting pursuant to the provisions of this Charter, each incumbent member of
the Council will continue, during the remainder of the member’s term, to hold office and to
~ represent the District by which the member was elected prior to such redistrieting,

5 | Printed 02/13
SJRJINO0000S



/,

notwithstanding any provision of Section 404 requiring a member fo be a resident of the
District represented by such member.
" Amended at election June 2, 1970
Amended ot election November 7,.1978
Amended at election November 6, 1990
Amended at election June 7, 1994

SECTION 404, Eligibility.

A _peréon shall not be eligible to take office as a member of the Council, including Mayor,
unless the person satisfies all of the following conditions:

(a) The person must have been a citizen of the United States for at least one year -
immediately preceding the commencement of the term for which the person is
elected or the date upon which the person is appointed.

(b) The person must have been a resident of the City of San José and, excepting the
Mayor, of the District represented by the person as member, for at Jeast thirly
(30) days immediately preceding the last day specified by law for the filing of
nomination papers with the City Clerk for such office or, if appointed,
preceding the date of the person’s appointment to fill a vacancey.

{(c) If elected to office at a Regular Municipal Election, the person must have beena
registered elector of the City of San José on the last day specified by Jaw for the
filing of nomination papers with the City Clerk for such office, )

(d) Ifappointed io such office, the person must have been a registered elector of the
City of San José at the time of the person’s appointment.

A person shall not be eligible t6 be a candidate at any election for any Council office, if the
person would not be eligible under the above provisions of this Section to take office if
elected. Any determination as to whether a person has met the eligibility requirements shall
be made at the time the nomination papers are filed and at the time of taking office,

The incumbent must, at all times, during the term of office continue being:
{a) a citizen of the United States;

(b) aresidént of the City of San José and, except as provided in Section 403, of the
Disttict which he or she represents; _ S

"(¢) and aregistered elector of the City.

Amended at election June 2, 1970
Amended at election November 7, 1978
Amended at election November 8, 1994

6 | Printed 02/13 .
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SECTION 405. Judge of Quatifications.

The Council shal) be the judge of the election and qualification of its members, including the
Mayor, and of any other elective officer, and of the grounds for forfeiture or loss of their
respective offices, and for that purpose shall have the power fo subpoena wilnesses,
administer oaths and require the production of evidence. A member, or the Mayor, or the
holder of any other elective office, charged with conduct constituting grounds for forfeiture
or loss of his or her office shall be given, if be or she so demands, au opportunity to be heard
in his or her own defense at a publje hearing after reasonable poticé to such members.
Amended at election June 7, 1994

SECTION 406, Holding Other Office.

Except as authorized by this Charter, no member of the Council shall hold any other City
office or City employment, other than Mayor, during the term for which he or she was
elected 1o the Council; provided and excepting, however, that a member of the Council may
become a member of any advisory, administrative or goveming body of any special purpose
district, entity, organization or committee when such is authorized by State law or where the
offices are nol incompatible. :

Amended at election June 7, 1994

SECTION 407. The Council; Compensation,

Each member of the Council, _mcludmg the Mayor, shall be paid as compensation for his or
her services as a member of the Council, for each calendar month during which he or she is a
member of the Council, a monthly salary which shall be established by ordinance adopted
-pursuant to and in accordance with the provisions hereinafier set forth in this Section. No
salary shall be established for any member of the Council, including the Mayor, except as
provided in this Secfion.

Between March [st and April 30th of every odd-numbered year, the Council Salary Setting
Commission shall recommend {o the Council the emount of monthly salary which it decms
approptiate. for the members of the Council, including the Mayor, for the two year period
commencing July | of that odd-numbered year. The amount recommended for cach member
of the Council shall be the same, except that the amount recommended for the Mayor may
exceed that of the other members of the Council.” The monthly salary shall be in an amount
which takes into account the full time nature of the office and which is conunensurate with
salaries then being paid for other pubhc or private positions having similar full time duties,
responsibilities and obligations.

No recommendation shall be made except upon the affirmative vote of three (3) members of
the Commission. Failure of the Commission to make a recommendation in any year within
the time prescribed shall be deemed to mean a recommendation that no change be made.

Each biennial recommendation, fogether with the reasons therefor, shall be made in writing,
Before it submits any such recommendation to the Council, the Commission shal] conduct at

7 Printed 02/13 '
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feast one public hearing on the matter, When such a recommendation has been submitted to
- the Council, it shall not thereafter be amended by the Commission.

The Council shall, by ordinance, which shall be subject to the referendum provisions of this
Charter, adopt the salaries as recommended by the Commission, or in some lesser amount,
but in no event may it increase the amount, '

No more than one salary setting ordinance shall be adopted on the basis of any biennial
recommendation, provided that the Council may, at any time, by ordinance, reduce the
salaries of the members of the Council, including the Mayor. In any salary setting ordinance .
adopted hereunder, the salaries for each member of the Council shall be the same, except that
‘the salary of the Mayor may exceed that of the other members of the Council. Salaries
established by ordinance adopted pursuant to the provisions of this Section shall remain n
- -effect until amended by a subsequent ordinance adopted pursuant to the provisions of this
- Section, - : :

For each member of the Council, except the Mayor, a sum, as established by the Council
Salaty Setting Commission, shall be deducted from the satary of such member for each
regular meeting of the Council, other than regular adjourned meetings, which he or she fails
‘to attend in each such calendar month; provided, however, that such deduction shall not be
made for his or her failure to attend any meeting during which he or she is away on
authorized City business, or from which he or she is absent because of his or her own illness
or the illness or death of a close family member, No deduction shall be made from the Salary
. of the Mayor because of his or her failure to attend any Council meeting.
Amended at election June 7, 1966 -
" Amended at election June 5, 1973
- Amended at election November 4, 1980
Amended af election November 4, 1986

SECTION 408. Reimbursement,
The members of the Council and the Mayor shall receive rcimbursezﬁent, if and fo the extent
such is authorized by the Council, for expenses incurred in the performance of their duties or
functions of office.
'SECT!ON 409. When Office Becomes Vacant.

The office of a member of the Council or of the Mayor becomes vacant on the happening of
any of the following events before the expiration of such officer’s term:

(a) The death of the incumbent;

(b) Insanity of the incumbent, when determined by a fina) judgment or final order
of a court of competent jurisdiction;

(¢} Resignation of the incumbent;

8 Printed 02/13 ;
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The incumbent ceasces fo satisfy any requirements for retention of his or her
office which are set forth elsewhere in this Charter;

Removal of the incumbent from office;

Absence of the incumbent from the State of California for more than sixty (60) |
days, wiless either upon business of the City or with the consent of the Council.
In the case of illness or otber urgent necessity, and upon a proper showing
thereof, the fime limited for absence from the State shall be extended by the
Council;

The incumbent ceases to discharge the duties of his or her office for a period of
three (3) consecutive months except when prevented by sickness or when absent
from the State with permission required by this Charter;

The incumbent being convicted of a felony or of any offense involving a
violation of his or her official duties;

'The refusal or neglect of the incambent to file his or her official cathor bond, if
such is required by law, within the time prescribed by law;

The decision of a competent tribunal declaring void the incwnbent’s election or
appointment; '

The making of an order vacating the incumbent’s office ot declaring his or her

. office vacant when he or she fails to furnish an additional or supplemental bond

®

()

if such is required of him or her by law;

The commitment of the incumbent to a hospital or sanitarium, by a court of

competent jurisdiction, as a drug addict, dipsomaniac, inebriate, or stimulant
addict; but in such event the office shall not be deemed vacant until the order of
commitment has become final; .

The incumbent’s absence from five (5) consecutive regular meetings of the
Council, unless excused by written resolution of the Council. No such excuse
shall operate retroactively, No resolution shall excuse an incumbent’s absence
from more than five (5) consecutive regular meetings immediately following the

- date of adoption of such resolution although additional resolutions may be

adopted excusing an incumbent’s absence from not more than five (5) additional
regular meetings immediately following the date of each such resolution. For
purposes of this subsection, regular meetings from which an incumbent has
been absent shall not be deemed consecutive if separated by one or more regular
meetings at which such incumbent has been present or his or her absence from
which has been excused by the Council. Also, for purposes of this subsection,
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“regufar meetings” shall not be deemed to mean or include “regular adjourned
meelings”, “special meetings”, or any commitlee meetings.

Amended at election June 2, 1970
Amended at election June 7, 1994

SECTION 410. Filling of Vacancies.

If, for any reason, a vacancy, as defined by Charter Section 409, occurs in the office of
Mayor or Council member, the Council shall either fill the vacancy by appointment by a
majority of its remaining members, or call an election for the pmpose of filling such vacancy.

(2)

(b)

©

D

(©

®

@

10

APPOINTMENT. If the vacancy is ﬁlled ‘uy appointment, the appointment
shall be effective unti! the end of the unexpired term of office or January lst
following the next Regular Municipal Election after the appomtmen( which
ever first ocours.

ELECTION. If the vacancy is to be filled by election, the election will be for
the entire unexpired term of the office. The election will either be conducted at

- a Regular Municipal Election, & General Election or at-a Special Municipal

Election, as determined by the Council. The election will be conducted in
accordanoe with Section 1600,

INTERIM APPOINTMENT. If a vacant office is fo be filled by election, the
Council may make an interim appointment to fill the office until a candidate has
been duly elected and the results of the election have been officially certified. A
person who is appointed during the interim period shall meet the eligibility
requirements to hold office under Section 404 of this Charter.

ADVANCE REPLACEMENT. When a vacancy is, for any reason, anticipated
in advance of its actual occurrence, the Council may initiate the appointment or
election process in anticipation of the vacancy. The member who will be
vacaling the position may participate in the process. :

NO REMAINING MEMBERS. If the offices of all of the Council members
and also-of the Mayor should become vacant and no member of the Council
remains to fill any vacancies, the City Cletk shall call and conduct a Special
Municipal Election, as soon as reasonably possible, to fill such offices for the

_remainder of the unexpired terms.

ELECTION DATES. All dates for eicctlons to fill vacancies shail be set by
resolution,

ELECTION IN 1994, The election held on November 8, 1994 to fill a vacancy

effective January 1, 1995 in Council District 7 shall be deemed to be an election
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pursuant to this Section. The person so elected shail serve for the full term of
that office.

Amended at election June 6, 1967

Amended at election June 6, 1972

Amended at election November 7, 1978

Amended at election November 8, 1994

SECTION 411. The Council; Interference With Administrative Matters.

Neither the Council nor any of its members nor the Mayor shall interfere with the execution
by the City Manager of his or her powers and duties, nor in any manner dictate the
appointiment or removal of any City officers or employees whom the City Manager is
empowered to appoint except as expressly provided in Section 411.1. However, the Council
may express its views and fully and freely discuss with the City Manager anything pertaining
to the appointinent and removal of such officers and employees,

Except for the purpose of inquiries and investigations under Section 416, the Couneil, its
members and the Mayor shall deal with City officers and employees who are subject {o the
direction and supervision of the City Manager, City Attorney, City Audilor, Independent
Police Auditor or City Clerk, solely through the City Manager, City Aftorney, City Auditor,
Independent Police Auditor or City Clerk, respectively, and neither the Council nor its
members nor the Mayor shall give orders-to any subordmate officer or employee either
publicly or privately.

Amended at efection November 4, 1986

Amended at election November 3, 1992

Amended at election November 5, 1996

SECTION 411.1 Department Heads; Policy Objectives; Consent to Hire.

(a) The Council shall adopt a written Statement of Policy for each City Departiment
which is under the administration of the City Manager. Said Statement of .
Policy shall set forth the broad goals, objectives and aspirations to be
accomplished by that Department.

(b) When the position of head of each Department becomes vacant, the Council

: shall review and, if necessary, amend the previously approved Statement of
Policy. The Council also shall adopt a set of questions which are intended to
elicit responses from each prospective appointee concerning. the goals,
objectives and aspirations in the Statement of Policy.

For purposes of this section, the term “deparbment” shall mean any department specified in
Charter Section 807 as well as any department created by ordinance pursuant to Charter
Section 800.

Prior to appointing any Department head, the City Manager shall submit to the Council, for
its review, the responses to the Council’s questions submitted by the proposed appointee, and
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shall seek the Council’s advice and consent. The appointment shall be made only if the
Council, by the affinmative vote of a majority of its members, adviscs the City Manager that
it concurs with the proposed appointment. This section shall not apply to the appointment of
any “acting” department head to serve in an interim capacity.

Added at election November 4, 1986

SECTION 412. Meetings of the Coungil.

The Council shall provide, by ordinance or resolution, not inconsistent with other provisions
of this Section, for the time, place, and manner of holding its meetings. Copies of such
ordinances or resolutions shall be kept on file in the office of the City Clerk wheye they shall
be available for public inspeotion. To the extent that they are not inconsistent with other
sections of this Charter, the provisions of Chapter 9 of Part I of Division 2 of Title 5 of the
Government Code, as they now exist or may hercafter be amended, insofar as they relate to
.the right of the public to attend meetings of the Council, the adjoumment of regular or
adjourned regular meetings, the calling of special meetings angd the holding of executive
sessions, shall govemn meetings of the Council. No business shall be considered at any
special meeting other than such as is specified in the notice of such meeting.

SECTION 413. Citizen Particlpation.

Within the established rules for the conduct of its official pfoceedings, no person shall be
. denied the right personally, or through authorized representatives, to present grievances or

- offer suggestions for the betterment of municipal affairs at any regular meeting of the
Council.

SECTION 414, Quorum.

Except as otherwise specifically provided elsewhere in this Charter, a majority of the entire
membership of the Council shall be necessary to constitule a quorum to do busmess but a
lesser number may adjoum from fime fo time.

SECTION 415. Rules and Procedure.

‘The Council shall establish rules for the conduct of its proceedings, and to preserve order at
its meetings. It shall cause arecord of its meetings to be maintained and thxs record shall be
open to public inspection.

SECTION 418. Investigations.

~The Council may make investigations info the affairs of the City and the conduct of any City
depattment, office, or agency, and for this purpose may subpoena witnesses, administer
oaths, take testimony, and require the production of evidence. Disobedience of any subpoena
or the refusal to testify upon other than constitutional prounds shall be punishable by
contempt proceedings.
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ARTICLEV
THE MAYOR

SECTION 500. Mayor.

There shall be a Mayor of the City of San José, elected at large, who shall be the eleventh
member of the Council. Except as otherwise provided elsewhere in the Charter, the Mayor
shall be clected by a majority of the votes cast citywide at a Regular Municipal Election, for
a term of four (4) years from and aﬂer the first day of January following the year of the -
election.

The office of each member of the Couneil, including the office of the member who 1s Mayor,
is a separate office to be separately filled. Any incumbent member of the Council may run
for the seat of Mayor, and the Mayor may run for the seat of Mayor or for any other seat on
the Council for which the Mayor is otherwise eligible; however, no-member of the Council
shall hold more than one seat, and no person may be a candidate for more than one seat.
Amended at election November 7, 1978

Amended at election November 8, 1994

SECTION 501. Political Position.

It is the intent of this Article that the Mayor shall be the political Jeader within the
‘community by providing guidance and Jeadership to the Council, by expressing and
explaining to the community the City’s policies and programs and by assisting the Council in
the informed, vigorous and effective exercise of its powers. Political leadership shall be
concerned with the general development of the community and the general level of City
services and activity programs.

SECTION 502. The Mayor; Powers and Duties.
The Mayor shall have the following powers and duties:

{a) The Mayor shall have the power to make recommendations to the Councﬂ on
matters of pohcy and program which require Counc;i dec; siot.

{(b) Not fess than annually, the Mayor shall address the citizens of the City
concerning the current status of City affairs and articulating the policy plans
which the Mayor proposes for the City during the ensuring year.

(¢) In addition, the Mayor, at other titnes during the year, niay inform the citizens
concerning any matters of policy or program which the Mayor believes are for
the welfare of the commumty

(d) If the Mayor reccommends any increases in the City budget, the Mayor shall
recommend the method of financing such expenditures. If the Mayor proposes
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the curtailment of any service, the Mayor shall provide specific
recommendations and the reasons for the propmal :

(¢) The Mayor shall preside at meetings of the Council and shall have a vote as a
.toember of the Council. The Mayor shall have no veto powers;

() The Mayor shall have authority to preserve order at all Council meetings, ©
remove or cause the removal of any person from any meeting of the Council for
disorderly conduct, to enforce the rules of the Council-and fo determine the
order of business under the rules of the Council;

{z) The Mayor shall have the power to direct and supervise the Public Information
Office of the City.

(b) The Mayor shall exercise such other powers and perform such other dutics as
may be prescribed by the Council, provided the same are not inconsistent with
this Charter.

.Nothing in this Section shall be construed in any way as an infringement or limitation on the
powers and duties of the City Manager as Chief Administrative Officer and head of the
administrative branch of the City government as prescribed in other sections of this Charter.
Except as otherwise provided in this Charter, the Mayor shall possess only such authority
over the City Manager and the administrative branch as he or she possesses as one member
of the Council. ‘

Amended at election November 4, 1986

SECTION 503. Vicé-Mayor.

At the second meeting of the Council following the cnd of each even-numbered year within
which a Regular Municipal Election is requlred to be held, the Couneil shall elect one of its
" members as Vice-Mayor who, until a person is appointed to succeed him or her, or until his
~or her office otherwise becomes. vacant, shall serve as Vice-Mayor during the temporary
absence or mablllty of the Mayor to discharge the duties of his or her ofﬁce )

In case of thc temporary absence or disability of both the Mayor and Vlce-Mayor the
- Council shall elect one of its membets to act as Mayor Pro Tempore, .
Amended at election June 6, 1972

Amended af election June 7, 1994

Amended at election November 8, 1994

SECTION 504. Vacancy.

The office of Mayor shall become and be deemed vacant immediately upon the incumbent’s
ceasing to be a member of the Council,

14 Printed 02/13
SJRJNO00017




ARTICLE VI
LEGISLATION

SECTION 600. Council Action; Method.

The Council shall act only by ordinance, by resolution or by motion made, seconded and
adopted. The vote on all ordinances, resolutions and motions shall be by “ayes” and “noes.”
The individua) vote of each member of the Council shall be entered in the minutes of the
Council, except that where a vote is unanimous, it may be so recorded. Upon request of any
member, a roll-call vote shall be taken and recorded on any vote. Whenever a roll-call vole
of the Council is in order, the City Clerk shall call the names of members in alphabetical
order except that the name of the presiding officer shall be called last. All members present
shall be required to vote unless disqualified from doing so by law. All wrilten ordinances
and resolutions shall be signed by the Mayor and attested by the City Clerk.

SECTION 801. Council Action, Vote Required.

Except as otherwise provided elsewhere in this Charter, no ordinance, resolution or motion .
shall be passed, adopted, or become effective unless it receives the affirmative vote of at least
either (a) four (4) members of the Council, if the vote is taken on or before December 31,
1980; or.(b) six (6) members of the Council, if the vote is taken on or after January 1, 198},
. Amended af election November 7, 1978

SECTION 602, Ordinances, When Required. |
The following acts of the Council s}{éll be by ordinance:
(a) Those acts required by specific provision of this Charter to be by ordinance; . |

(b) Each act the violation of which will constitute a misdemeanor punishable by a
fine or other penalty; '

{(¢) Eachactimposing a new or additional tax, other than the anuual propetty tax;
(d) Eachact granting a franchise. _

SECTION 603. Ordinances, Requisitfes of.

Every proposed ordinance shall be introduced in writing. - The enacting clause shall be “Be it
Ordained by the Council of the City of San José”. Each ordinance shall contain a title which
shall state in gencral terms the subject or subjects contained in the ordinance. No section of
any ordinance or of any code shall be amended unless the whole section to be amended is set
forth as amended. ‘ '
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SECTION 804, Ordinances, Procedure for Adoption.

Except as otherwise provided elsewhere in this Charter, and with the exception of ordinances
which take effect immediately upon adoption, hereinafter referred o in this Article, no
ordinance shall be adopted unless (a) it is first passed for publication of title, (b) the title of
the ordinance is published as hereinafter provided in this Section, and (¢} at least six (6) days
have elapsed between the date it was passed for publication of title and the date it is adopted.

The title of an ordinance shall be deemed to have been “published”, as said term is
- hereinabove used in this Section if such fitle is printed in a newspaper of general circulation
in the City no later than the third day immediately preceding the date of its adoption. No part
of any ordinance, or proposed ordinance, other than its title, need be published.

Ordinances which take effect immediately upon adoption, hereinaflter referred to in this
Article, may be adopted without compliance with the above provisions of this Section.
Amended at election June 2, 1970

SECTION 605. Ordinances; Effective Date.

Except as otherwise provided in this Charter, each adopled ordinance shall become effective
at the expiration of thirty (30) days after adoption or at any later date specified therein.

The following ordinances shall take effect immediately upon adoption:
(a) An ordinance calling for or otherwise relating to an election;

(b) Anordinance declaring the amount of money necessary to be raised by taxation,
or fixing a rate of ad valorem taxation or levying the annual tax on property;

(¢) An ordinance providing for a tax levy or appropr:ahon for the usual current
expenses of the City;

(&) Anordinance adopted as and declared by the Council to be an urgency measure
necessary for the immediate preservation of the public peace, héalth or safety,
confaining a statement of the facts constituting such urgency, if adopted by the
affirmative vote of at least five (5) members of the Council if the vote oceurs on
or before December 31, 1980 or by not less than eight (8) members of the
Council if the vote occurs on or after January 1, 1981;

{e) An ordinance relating to a bond issue;

() Anordinance adopted pursuant to a State law by virtue of which such ordinance
shall be effective immediately.
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Nothing contained in this Section shall be deemed 1o require an ordinance when an ordinance
is nof otherwise required.
Amended af election November 7, 1978

SECTION 608. Codification.

To the extent that it has not already so done, the Council shafl cause to be codificd all general
ordinances in force, and cause the same to be printed in book, pamphlet or looseleaf form for
the use of the City, its officers and the public.

SECTION 607. Code of Ethics.

The Mayor and City Council shalf adopt and maintain a Code of Ethies fo provide guidance
to City officers and - employees in their conduct while discharging their public
responsibilities. This Code of Ethics shall include, but not be Jimited to, ordinances relating
to the following areas of regulation: C

(@) Limitations on and requirements for reporting of campaign contributions and
post-election contributions to candidates for elected City Offices.

(b) Reporting and registration requirements for Jocal govemment lobbyists who act
toinfluence any govemmental action of the City of San José.

(c) Limitations on the acceptance of gifts by City officers and employees including
elected officers and members of Boards and Commissions. ‘

(d) Limitations on the acceptance of honoratia by City officers including clected
officials, Couneil appointees and members of Boards and Commissions,

(¢} Regulations regarding disqualification of former City officers and cmplo;}ees in
. matters connected with former City duties or official responsibilities. -

The Mayor, on a biennial basis beginning in 1993, shall conduet a review of the City’s Code
of Ethics including any ordinances relating to ethic standards. The Mayor shall make any
recommendation for amendments or changes to the Code of Ethics and its implementing
ordinances fo the City Council. ' ' _

No amendments or changes shall be adopted which in any way lessen the ethical standard in
regulations except by a two-thirds vote of the City Council. -
Addeéd at election November 6, 1990

SECTION 608,

Repealed at election June 2, 1970
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SECTION 809. Violation and Penaity.

The Council may make the violation of its ordinances a misdemeanor for which a violator
may be prosecuted in the name of the People of the State of California and may prescribe
punishment for each violation by a fine in an amount not to exceed that set by State law or by
imprisonment nol 1o exceed six (6) months, or by both fine and imprisonment. Such
violations may also be redressed by civil actions. '
Amended at election November 6, 1984

ARTICLE VII
CITY MANAGER

SECTION 700. Appointment, Term and Compensation,

There shall be a City Manager. The Mayor shall nominate one or more candidates for
Council consideration for appoiutment to the position of City Manager. The City Manager
shall be appointed by the Counci] for an indefinite term. The Council shall fix the
compensation of the City Manager.

Amended at election November 4, 1986 .

SECTION 701. City Manager; Powers and Duties.

The City Manager shall be the chief administrative officer of the City. He or she shall be
responsible to the Council for the administeation of City affairs placed in his or her charge by
- or under this Charter. ~Without limiting the foregoing general grant of powers;
responsibilities and duties, the City Manager shall have the following powers and duties:

(@) Subject to the Civil Service provisions of this Charter and of any Civil Service
Rules adopted pursuant thereto, and except as otherwise provided elsewhere in
this Charter, the City Manager shal] appoint all officers and employees of the
City; and, when he or she deems it necessary for the good of the service, the
City Manager may, subject to the above-mentioned limitations, suspend without
pay, demote, discharge, remove or diseipline any City officer or employee who
under this Charter js appointed by the City Manager;

(b) Except as otherwise provided _élsewher&_a by this Charter, the City Manager shall
direct and supervise the administration of all departments, offices and agencies
of the City; S

(¢) The City Manager shall have the right to attend all meetings of the Council,
other than closed executive sessions where the City Manager or another Council
appoiniee is the subject of discussion, and to take parl in its discussions, but not
to vote. The City Manager shall attend all regular and special meetings of the
Council unless prevented by illness or physical incapacity or unless his or her
absence has been authorized by the Council;
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{(d) The Cit'y Manager shall be rcspoﬁsib]e for the faithful execution of all laws,

()

M

(8)

G

provisions of this Charter, and acts of the Council which are subject to
enforcement by the City Manager or by officers who are under the City
Manager’s direction and supervision; :

The City Manager shall prepare and submit the annual budget {o the Council in
accordance with the provisions of Section 1204.

The City Manager shall submit a complete report on the finances and

“administrative activities of the City as of the end of the preceding fiscal year to

the Council at a public meeting to be held within three (3) calendar months
following the close of each preceding fiscal year. The annual report, which
shall be personally certified by the City Manager {o be accurate and complete
shall contain a statement indicating: '

(1) Whether the revenues budgeted for the preceding fiscal year were actually
received, and an explanation concerning any material differences between
the total revenues budgeted and the revenues actually received;

{2) The extent to which éxpenditurcs budgeted actually were incurred, and an
explanation for any material variance between budgeted expenditures and
actual expenditures;

{3) The amount of the financial reserves of the city;

(4) All other information which, in the opinion of the City Manager, is
necessary to provide an accurate and complete picture of the fiscal status
and condition of the city.

The report shall be in & form which is susceptible to confirmation by audit. It
shall be made available to the public in the Office of the City Clerk,

The City Manager shall make such other reports as the Council from time to
time may request concerning the operations of City depariments, offices and
agencies subject to his or her direction and supervision; shall keep the Council
fully advised as to the financial condition and future needs of the City, and
make such reconunendations to the Council concerning the affairs of the City as
he or she deems desirable or as requested by Council.

The City Manager shall exercise such other powers, and shall perform such.
other duties, as are specified in this Charter or may be authorized or required by
the Council, '

Amended af election November 4, 1986
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SECTION 7062. Removal by Council.
The Council may remove the City Manager from office at any' time,
SECTION 703. Removal by People.

The City Manager may be removed from office by the People of the City. pursuant and
subject to the provisions of Section 1604 of this Charter.

SECTION 704, Acting City Manager.

The City Manager may appoint, subject to approval of the Council, or if he or she fails to do
so the Council may appoint, an officer of the City as Acling City Manager to exercise and
perform the powers and duties of the City Manager during the temporary absence or
disability of the City Manager.

Amended af election June 7, 1994

CARTICLE VIE -
ADMINISTRATIVE ORGANIZATION

SECTION 800. Administrative Organization'- General Provisions,

Subject to the Inmtatxons hereinafter specified in this secnon the Council shall have the
following powers and duties: :

(a) The Council, in its discretion, may at any time estabhsh such City offices,
departments and agencies, in addition to those established by this Charter, as it -
may desire; and shall prescribe the respective functions, powers and duties of
such additional offices, departments and agencies. The Council shall also
prescribe the respective functions, powers and duties of those departments
which are established by Section 807 of this Charter. The Council may at any
time add to, take away, reduce or otherwise change the respective functions,
‘powers and duties of any of the above mentioned offices, departments and
agencies, The Council may at any time abolish or discontinue any office,
department or agency other than those established by this Charter. The Council
may also, at any time, prescribe additional functions, powers or duties for those
offices and departments specified in Sections 803 to 807, inclusive, and may at
any time take away, reduce or otherwise change all or any of such additional
ﬁmcnons powers or dutles

(b) Subject to the limitations heremaﬁer spc:mﬁed in subsection (c) of this Section,
the Council may: .

(1) Contract with ény “public agenéy” for the exercise of performance by a
“public agency” for or on behalf of the City, of any of the powers, duties
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or functions of any office, dcpahm_ent or agency of the City established by
or pursuant to the provisions of this article;

(2) Contract with any “public agency™ for the exercise or performance by the
City, {for or on behalf of any “public agency” of any of the powers, duties
or functions of any “public agency™; : '

(3) Contract with any “public agency” for the joint exercise or performance
by such “public agency” and the City, for or on behalf of any “public
agency™ and/or the City, of any of the powers, duties or functions of any
office, department or agency of the City established by or pursuant to the
provisions of this article and/or of any of the powers, duties or functions of
any “public agency”; '

(4) Contract with any “private agency” for the exercise or performance by a
“private agency” or jointly by a “private ageney” and the City for or on
behalf of the City, of any of the powers, duties or functions of any office,

- department or agency established by or pursuant {o the provisions of this
atticle; - ’

(5} Contract with any “public agency” for the purchase or acquisition by a
“public agency” by the City, or jointly by both, for or on behalf of the
City, a “public agency™ or both, of any real or personal property, or for the
constriction or making by a “public agency,” by the City, or jointly by
both, for or on behalf of the City, a “public agency” or both, of any public
works project or public improvement.

Each such contract, excepting contracts for specific improvements or projects,
and also excepting contracis for specific studies or reports to be completed
within five years, shall be terminable by the City at any time following the
expiration of one (1) year from and after the date of such contract or at any time
following the expiration of such shoiter period of time as may bé specified in

the contract,

In case of and during the term of any such coniract, any provisions of this
Charter, or of any ordinance, resolution or other City regulation, providing for
the exercise or performance of said power3, duties or functions by a City office,
department or agency established by or pursuant to the provisions of this article,
or specifying a procedure for or otherwise controlling or regulating the maunner
mn which such powers, duties or functions may be exercised or performed by
any City office, department or agency established by or pursuant to this article, -
shall be deemed suspended to the extent that they are inconsistent with the
performance or exercise by a “public agency” or “private agency” of any of
such powers, duties or functions pursuant to or as provided by such contract.
Also, the provisions of Section 1217 of this Charter, and of any City ordinance,
resolution or other regulation relating to the matters mentioned in said Section
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1217, shall not apply to any acquisitions or purchases of property, nor o any
public works projects or imptovements, made, constructed or done by a “public
agency” for or-on behalf of the City pursuant to any contract above mentioned

* in sub-paragraph (5) of this sub-section (b), provided that the “public agency,”
in doing such things for or on behalf of the City, complies with such procedural
requirements as would be applicable to it if it were to do such things for or on
behalf of itself.

As used in this sub-paragraph (b), “public agency” means the United States of
Ametica, the State of California, any -division, department, office, agency or
political or administrative subdivision of the United States or of the State of
California, ot any county, municipal corporation (other than the City of San
José), district, authority or othet governmental body or organization; and, as
used in this sub-section (b), “private agency” means any private corporation,
firm, association, organization or person. .

{¢) Anything hereinabove in this sectlon to the contrary notwithstanding, unless
authorized by other sections of thjs Charter, no power, duty or fanction assigned
by this Charter to the office of City Cletk, City Attomey, City Auditor;
Independent Police Auditor or to the Finance Department, shall be discontinued
ot assigned or transferred to any other office, departiment or agency of the City
not to any “public agency” or “private agency” as said terms ate hereinabove
defined; excepting, however, that the Council may provide for the furnishing ot
performance of special services by another office, department or agency or by a
“publié agency” or a “private agency” fo assist the office of City Clerk, City
Attomey, City Auditor, Independent Police Auditor or the Department of
Finance in the exercise or performance by them of those powers, duties and
functions which are assigned ito them by this Charter if and when such
assistance or service is requested or recommended by the head of such office or
department. - :

Amended at election June 7, 1966

Amended at election Noveinber 4, 19586

Amended at election November 3, 1992
Amended at eleetion Novernber 5, 1996

SECTION 801. Direction by City Manager.

Except as otherwise provided elsewhere in this Charter, all offices, dépaxtments and agencies
established by or pursuant to the provisions of this Article shall be administered by an officet
appointed by and subject to the direction and supervision of the City Manager.

SECTION 802. Organiz—ation, Conduct and Operation of Departments.

By action not inconsistent with other provisionsvof this Charter. the Council shall provide for

the organization, conduct and operation of the several offices, departments and agencies of
~ the City.
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SECTION 803. Office of City Attorney.

The office of City Attorney is hereby established. The City Attorney shall be an attomey at
law, and shall be licensed to practice law in the State of California. In addition, he or she
shall have had at least five (5) years of experience in the practice of law prior to his or her
appoiniment. Except as otherwisc provided in this Charler, the City Atlorney shall have the
following powers and duties: . :

(a) Represent and appear for the City, its Council, boards and commissions, in any
or all legal actions or proceedings in which they or any of them ate concerned or
are a part;

" (b) Upon request of an officer or employee or former officer or employee of the
City, defend such officer or employce or former. officer or employee in any
action or proceeding brought against him or her, in his or her official or
individual capacity or both, on account of an act or omission in the seape of his.
or her employment as an officer or employee of the City, whenever the City is
required by the general laws of the State of California to provide such defense
or whencver the Council elects 1o provide such defense even though not
tequired to so do; provided and excepting, however, that the City Attorney may
refuse to provide such defense whenever, in his or her opinion, his or her
providing such defense would conflict with his or her other duties or
responsibilities, in which event the City, if required by the geéneral laws of the
State to provide such defense or if it elects to provide such defense though not
required by the general laws to do so, shall provide other legal counsel for such

purpose;

(¢) Advise the Courcil and all City boards, commissions and officers in all matlers
of law pertaining to their offices or their powers and duties; :

(d) Perform other legal services requited by the Council.

The Council rnay retain or employ, by contract or otherwise, other attorneys to take charge of
any litigation or legal matter or 10 assist the City Attornéy therein, or may purchase insurance
-which requires ‘the insurer to provide for the defense of the Cily and/for of its officers and
employees in connection with any matter covered by such insurance.

Except as may be otherwise provided by the Council, the City Attorney shall be under the
direction and supervision of the Couneil.

Amended at election June 7, 1994

SECTION 803.1 City Attorney; Power of Appointment,

Subjeci to the Civil Service provisions of this Charter and of any Civil Service Rules adopted
. pursuant thereto, the City Atiorney shall appoint all officers and employees, exclusive of
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clerical, employed in the Office of the City Attorney, and when he or she deeins it necessary
for the good of the service, he or she may, subject to the above-mentioned limitations,
suspend without pay, demote, discharge, remove or discipline any such officer or employee
whom he or she is empowered to appoint. Neither the Council nor any of its members nor
the Mayor shall in any manner dictate the appoinfinent or removal -of any such officer or
employee whom the City Attorney is empowered to appoini, but the Council may express its
views and-fully and freely discuss with the City Attorney anything pertaining to the
appointment and removal of such officers and employees. '
Added at election November 4, 1980

Amended at election June 7, 1994

SECTION 804, Office of City Clerk.

The office of City Clerk is hereby established. The Clty Clerk shall bave the following
powers and duties:

(a) Attend all regular and special meetings of the Council, unless prevented by
illness or physical incapacity or unless his or her absence has been authorized
by the Council; and keep an accurate record of {he proceedings of the Council;

(b) Keep a record of all ordinances of the City, and of all writien resolutions
adopted by the Council, in such manner that the information contained therein
will be readily accessible to the public. To each ordinance contained in such
record he or she shall annex or atfach his or her certificate stating (1) that it is
the original copy of such ordinance or, if the ordinance contained in his or ber
record is not the original copy, that it is a true and correct copy of the ordinance,

~and (2) if the ordinance was one required by law 1o be published, that it has
been published pursuant fo law;

(¢) Keep all other records of Council.proceedings and of hls or her office in such
manner that the information contained therein will be readily accessible to the

public until such time as any of them are destroyed in accordance with State
law; '

(@) Be custodian of the seal of the City;

(¢) Administer oaths or affirmations and take affidavits and depositions “in
connection with or pertaining to City affairs or business; and certify copies of
official records of his or her office;

(f) Have cha}*ge of all City elections;

(g) Beresponsible for the 'publi'cation of all official advertising of the City; and

(h) Perform such other duties consistent with this Charter as may be required of hlm
or her by the Council.
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Except as may be otherwise provided by the Council, the City Clerk shall be under the
direction and supervision of the Council.
Amended at election June 7, 1994

SECTION 805. Office of the City Auditor.

The office of City Auditor is hereby established. The City Auditor shall be appointed by the
Council. Each such appointiment shall be made as soon as such can reasonably be done after
the-expiration of the latest incumbent’s term of office. Each such appointment shall be for a
tenn ending four (4) years from and after the date of expiration of the immediately preceding,
term; provided, that if a vacancy should occur in such office before the expiration of the
former incumbent’s terms, the Council shall appoint a successor to serve only for the
remainder of said former incumbent’s term. '

The office of City Auditor shall become vacant upon the happening before the expiration of
his term of any of the events set forth in subsections (a), (b), (c), {d), (e), (h), (i), (§), (k) and
(D of Section 409 of this Charter, The Council, by resolution adopted by not less than ten
(10) of its members may remove an incumbeni from the office of City Auditor, before the
expiration of his or her tenm, for misconduct, inefficiency, incompetence, inabifity or failure
to perfonn the duties of such office or negligence in the performance of such duties, provided
it first states in writing the reasons for such removal and gives the incumbent an opportunity
to be heard before the Council in his or her own defense; otherwise, the Council may not
femove an incumbent from such office beforc the expiration of his or her term.

The City Auditor shall have the following powers and duties:

{a) Conduct or cause to be conducted annual post audits of all the fiscal transactions
and accounts kept by or for the City. Such audits shall include but not be
limited to the examination and analysis of fiscal procedures and the
examination, checking and verification of accounis and expenditures. The
audits shall be conducted in accordance with generally -accepted auditing

" standards and accordingly shall include tests of the dccounting records and other
auditing procedures as may be considered necessary under the circumstances.
The audits shall include the issnance of suitable reports of examination so the .
Council and the public will be informed as to the adequacy of the financial
statements of the City.

" {b) Conduect pcrfonnance audits, as assigned by Council. A “performance. audit”
means a post andit which determines with regard. to the purpose, functions and
duties of the audited agency all of the following:

(1) Whether the audited departmcnt office or agency, is managing or unllzmg
its resources, including public funds, personnel, property, equipment and
space in an economical and efficient inanner.
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(2) Causes of inefficiencies or uneconomical practices, including inadequacies
in management information systems, internal and  admipistrative |
procedures, organizational structure, use of resources, allocation of
personnel, purchasing policies and equipment.

(3) Whether the desired results are being achieved.

(4) Whether objectives established by the Council or other authorizing body
are being met.

Conduct special audits and investigations, as assigned by Council. “Special
auchts” and “investigations” mean assignments of lmuted scope, intended to
detcrmme

(1) The accuracy of information provided to the Council.
(2) The costs and c_onsequenées of recommendations made 1o the Council,

(3) . Other information concerning the performance of City Deparlments,
Offices or Agencics as requested by the Council,

The City Auditor shall have access to, and authority to examine any and all
documents including but not limited to books, accounts, inteinal memoranda,
writings and tapes, reports, vouchers, correspondence files. and -other records,
bank accounts, money and other property of any City department, office or
agency, whether creatéd by the Chartcr or otherwise, thh the exception of the
office of any elected official.

It is the duty of any officer, employee or agent of the City having control of
such records to permit access to, and examination thereof, upon the request of
the City Auditor or his or her authorized representative. It is also the duty of
any such officer, employee or agent to fully cooperate with, and to make full .
diSCiOSUIﬂ of all pertinent information,

Prepare and submit to the Council, in each calendar month, a written report of

the City Auditor’s activities and findings in the immediately preceding calendar

month, together with any recammcndatlons to-improve the administration of the
City;

Perform other auditidg functions, consistent with other provisions of this
Chatter, and prepare and submit such other reports, as may be asslgned by the
Coungcil.

Amended at election November 7, 1978
Amended at election November 4, 1986
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SECTION 805.1 City Auditor; Power of Appointment.

(8} The City Auditor may appoint and presecribe the duties of the professional and
technical employees employed in the Office of the City Auditor. Such
appointed professional and technical employees shall serve in unclassified
positions at the pleasure of the City Auditor. The Council shall determine
whether a particular employee is a “professional” or “techmical” employee who
may be appointed by the City Auditor pursvant to these Subsections.

(b} In addition, subject to the Civil Service provisions of this Charter and of any
Civil Service Rules adopled pursuant thereto, the City Auditor shall appoint all
clerical employees employed in the Office of the City Auditor, and when the
City Auditor deems it necessary for the good of the service he or she may,
subject to the above-mentioned limitations, suspend without pay, demote,
discharge, remove or discipline any such employee whom he or she is
empowered to appoint. :

(¢) Neither the Council nor any of its members nor the Mayor shall in any manner
dictate the appointment or removal of any such officer or employee whom the
City Auditor is empowered to appoint, but the Council may express its views
and fully and freely discuss with the City Auditor anything pertaining to the
appointment and removal of such officers and employees.
Added at election November 4, 1980
Antended at eleciion November 4, 1986

SECTION 805.2 City Auditor Performance Audit.

The Council shall contract with an independent audit firm, which has no other contracts with
the City, to conduct a performance audit of the City Auditor’s office at least every two years.
The report of the performance audit shall be available to the public.

Added at election November 4, 1986

SECTION 806 Finance Depariment,

A F “inance Department is hereby established. A Director of Finance shall be the head of such
department. The functions of such department and the powers and duties of the Direclor of
Finance shall be as follows:

(a) Regularly, at least once each month, and at the end of each fiscal year, prepare
and submit to the City Manager a monthly statement 1ndlcatmg the financial
condition of the City; :

(b) Except as otherwise provided in Article X11 of this Charter, receive or collect all
monies or revenues due the City; maintain custody of all public funds and
securities belonging to or under the control of the City, and deposit and invest
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fonds in accordance with principles of sound freasury management and in .
accordance with the applicable laws or ordinances;

Mainfain a general accounting system for the City; and supervise and control
disbursements and expenditures to assure that unexhausted and unencumbered
appropriations exist therefor or that payment has been ofherwise legally
authorized, and that money is available therefor in the City Treasary with which
to make payment;

Verify cash receipts, the distribution of revenues to the appropriate funds, and
certify as to the legality and correclness of all bills, invoices, payrolls, demands
and charges against the City, and sign warranis or checks in payment of such
claims;

Unless and except as may be otherwise provided by the Council, procure
materials, supplies and general services for the City, and prepare and maintaina -
current inventory of all materials and supplies and an inventory of general assets
belonging to the City; :

Unless and except as may be otherwise provided by the Council, provide
general services to other- departments of the City as may be determined
appropriate; ' '

Pexrform such other functions, consistent with this Charter, as may be required
by the Council. ' '

Subject to the direction and supervision of the City Manager, the Director of Finance shall be
responsible for the conduct of all of the functions of the Finance Department and, except as
otherwise provided elsewhere in this Charter, shall have for such purpose the duties and
powers imposed by the general laws of the State of California upon City Treasurers, City
Assessors and City Tax Collectors. ]

SECTION 807. Administrative Organization; Other Departments.

(a)

(v)

()

) Antended at

28

The following Charter departments are hereby established: A Police
Department, a Fire Departinent, a Public Works Department, a Parks and
Recreation Department, a Personnel Department, a Planning Department, an
Airport Department and a Library Department,

Additional departments may be created by Council from time to time pursuant
to Section 800. - .

Each department shajl have such functions, powers and duties as Coungil may
from time to time preseéribe, :
election November 4, 1986
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SECTION 808. Public Information Office.
A Public Information Office is hereby established.

This office shall be administered by a Public Information Officer appointed by the Mayor.
The Public Information Officer shall be under the direction and supervision of the Mayor.

The functions and duties of this office shall be to gather and disseminate to the public and to
the news media, in a timely manner, accurale and complete information concerning the
pelicies of the Council and other information regaiding the City and the general region in
which it is located, and to perform such other duties as may be assigned by the Council.
Added at election November 4, 1986 '

SECTION 809, Office of the independen§ Police Auditor

The Office of the Independent Police Auditor is hereby established, The Independent Police
Auditor shall be appointed by the Council. Each such appointment shall be made as soon as
such can reasonably be done afier the expiration of the Jatest incumbent’s term of office,
Each such appointment shall be for a term.ending four (4) years from and after the date of
expiration of the immediately preceding termn; provided, that if a vacancy should oceur in
such office before the expiration of the former incumbent’s terms, the Council shall appoint a
successor to serve only for the remainder of said former incumbent’s term.

' The office of Independent Police Auditor shall become vacant upon the happening before the
- expiration of his or her temn of any of the events set forth in subsections (a), (b), (¢), @), (),
(h), (@, (), (k) and (I) of Section 409 of this Charter. The Council, by resolution adopted by
not Jess than ten (10) of its members may remove an incumbent from the office of the
Independent Police Auditor, before the expiration of his or her term, for misconduct,
inefficiency, incompetence, inability or failure to perform the duties of such office or
negligence in the performance of such duties, provided it first states in writing the reasons for
such removal and gives the incumbent an opportunity to be heard before the Council in his or
her own defense; otherwise, the Council may nof remove ‘an incumbent from such office
before the expiration of his or her term. :

The Independent Police Auditor shall have the foliowiﬁg powers and duties:

(8) Review Police Department investigations of complaints against police officers
to determine if the investigation was complete, thorough, objective and fair.

(b) Meake recommendations with regard to Police Department policies and
procedures based on the Independent Police Auditor’s review of investigations
of complatnts against police officers.
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Conduct public outreach to educate the vmmmunit.y on the role of the
.Independent Police Auditor and (o assist the community with the process and
procedures for investigation of complaints against police ofﬁcers

Added at election November 5, 1996

SECTION 809.1. Independent Police Auditor; Power Of Appomtment.

@

®

(©)

The Independent Police Auditor may appoint and prescribe the duties of the
professional and technical employees employed in the Office of the Independent
Police Auditor. Such appointed professional and technical employees shall
serve in unclassified positions at the pleasure of the Independent Police Auditor.
The Council shall determine whether a particular employee is a “professional”
or “technical” employee who may be appointed by the Independent Police
Auditor pursuant to these Subsections.

In addition, subject fo the Civil Service provisions of this Charter and of any
Civil Service Rules adopted pursuant thereto, the Independent Police Auditor
shall appoint all clerical employees emp]oyed in the Office of the Independent
Police Auditor, and when the Independent Police Auditor deems it necessary for
the good of the service he or she may, subject to the ‘above-mentioned
limitations, suspend without pay, demote, discharge, remove or discipline any
such employee whom he or she is empowered to appoint.

‘Neither the Council nor any of its members nor the Mayor shall in any mauner

dictate the appointment or removal of any such officer or employece whom the
Independent Police’ Auditor is empowered to appoint, but the Council may

- express its views and fully and freely discuss with the Independent Police

Auditor anything pertanung to the appointment and removal of such officers
and employces.

Added at election November 5, 1996 -

SECTION 900. Officers and Employees; Enumeration.

ARTICLE IX
OFFICERS AND EMPLOYEES

The officers of the City shall consist of the Mayor, members of the Council, the City -
Manager, the City Attomey, the City Clerk, the City Auditor, the Independent Police
Auditor, the directors or heads of the various City offices or depariments, the members of
various boards and commissions and such other officers as may be provided for by this
Charter or by action of the Council,

Amended at election November 4, 1986
Amended at election November 3, 1992
Amended at election November 5, 1996
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SEGTION 901. Officers and Employees; Appointment and Removal,

The City Manager, the City Attorney, and the City Clerk shall be appointed and may at any-
time  be removed by the Council. Except as otherwise provided by this Charter, all other
officers, department heads and employees of the City, except members of boards and
commissions, shall be appointed by the City Manager and, except as otherwise provided
* elsewhere in this Charler, shal] serve at his or her pleasure,

The Council shall appoint, and may at any time remove, an Acting City Manager, an Acting
City Attorney, Acting City Clerk, Acting City Auditor and Acting Independent Police
Auditor to perform the functions and duties of the respective offices in the case of absence or
disability.

The Mayor and each member of the Counc1l shal] appoint any assistants to serve in hlS or her
office. ‘

The City Manager shali sub_;ect to the provisions of Section 411.1, appoint a person to act as
the head of a department or office, other than the office of City Clerk, City Attorney, City
Auditor, Independent Police Auditor and Public Information Officer in the case of absence or
disability of the head of such department or office.

Amended ar election November 7, 1978

- Amended at election November 4, 1986

Amended ot election November 3, 1992
Amended at election November 5, 1996

SECTION 802. Compensation.
The compcnsanon of all City appointive officers and employees, except as otherwise

provided in this Charter, shall be fixed by the Council. All officers and employees shall be
entitled to be reimbursed for actual and necessary expenses incurred while performing

official business of the City when said expenses have been authorized or approved by the .

proper authority.
SECTION 903. Oath of Office.

Each officer. of ﬂle Clty, before entéring upon the dunes of his office, shall take the oath of
" office as provided for in the Constitution of th;s State and shall file the same with the City
Cletk. ‘

SECTION 904. Administering Oaths.
Each department head and his or her deputies shall have the power. to administer oaths and

affirmations in connection with any official business pertajning to his or her department.
Amended ai election June 7, 1994
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SECTION 905. Official Bonds.

The Council shall fix the nature, amount and terms of the official bonds of all officials or

employees who are required by the Council to qualify for such bonds; provided, however,

that al] officers and employees having custody or control of public funds shall be required to

be bonded. All bonds shall be exccuted by a responsible corporate surety, shall be approved

as to form by the City Attorncy and shall be filed with the City Clerk, Premiums on officia)
bonds shall be paid by the City.

SECTION 908. Prohibited Interests.

The provisions of Article 4, Chapter 1, Division 4, Title 1 of the Government Code of the
State of California as the same now exist or may hereafier be amended, relating to
prohibitions applicable to specified officers, shall apply in the City. . ’

SECTION 907. Nepotism.

The Council shall not appoint to a salaried position under the City government any -person

who, at the time of his appointment, is related by blood or marriage, within the second

degree, to any member of sueh Couneil; nor shall the City Manager or any other appointing
authority appoint to any salaried position under City government any person who, at the time

of his appointrent, is related by blood or marriage, within the second degree, to such

appointing authority,

SECTION 908. Discrimination.

Except as otherwise provided by the general laws of this State herctofore or hereafter
enacted, no person employed by the City or seeking employment therewith shall be .
employed, refused employment, promoted, demoted, disciplined or discharged or in any way -
favored or discriminated against because of political opinion or affiliations, or membership in
a lawful employees association, or because of race, color or creed.

ARTICLE X
BOARDS AND COMMISSIONS

* SEGTION 1000. Planning Commission.

There shall be, and there is hereby established, a Planning Commission to consist of seven
(7) members appointed by the Council. It shall be deemed to be a continuation of the
Planning Commission established by and pursuant to this Section as it read immediately prior
to the effective date of this Section as it now reads.

A person shall not be eligible to take or hold office as a member of the Planning Comnmission
unless he or she satisfies all of the following conditions:-
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(a) He or she must have been a citizen of the United States for at Jeast one year
immediately preceding the commencement of the four-year term or lesser
period of time for which he or she is appointed, and he or she must be a cilizen
of the United States during his or her incumbency;

(b) . He or she must have been a resident of the City of San José for at least one year
immediately preceding the commencement of the four-year term or lesser
“period of time for which he or she is appointed, and he or she must be a resident

of the City of San José during his or her incumbency;

(¢) He or she must have been a registered elector of the City of San José at the time
of his or her appointment and thereafter to and including the date of
commencement of the four-year term or lesser period of time for which he or
she is appointed. .

‘The City Manager, the City Attorney and such other officers as the Council may deSignate
or their representatives, may meet with the Planning Commission and may participate in ifs
discussions but shall not have a vote.

Those persons who innn'ediatciy prior to the effective date of this Section (as it now reads)
were members of the Planning Commission established by and pursuant to this Section as it
read immediately prior to the effective date of this Section (as it now reads) shall continue to
be members of this Planning Commission and, subject to other provisions of this Charter,
shall hold such offices until the expiration of the terms for which they were appointed, to wit:
the three members appointed for terms expiring on June 30, 1970, shall continue in office
until the end of June 30, 1970, and the four members appointed for térms expiring on Jupe -
30, 1972, shall continue in office until the end of June 30, 1972, Thereafter, the Council
shall appoint commissioners for four-year terms commencing on the first day of July of each
even-numbered year to fill the offices of those mcmbers whose terms expire as of the end of -
the 30th day of June of such year.

The office of a member shall become vacant if during his or her term of office he or she
ceases to be a resident of the City of San José or ceases to be a citizen of the United States.
Also, the office of a member shall becoine vacant upon the happening before the expiration
of his or her term of any of the events set forth in subsections (a), (b), (¢), (&), (&), (h), (), (),
(k), and (1) of Section 409 of this Charter, or upon such member’s absence from five (5)
consecutive regular meetings other than adjoumed regular meetings, of the Commission,
unless excused by resolution of Council, Also, the Council may remove a member from
* office at any {ime for misconduct, inefficiency or willful neglect in the performance of the
_duties of his or her office providing it {irst states in writing the reasons for such removal and
gives such member an opportunity to be heard before the Council in his or her own defense.
If a vacancy occurs before the expiration of a member’s term, the Council shall appoint a
qualified person to fill such vacaney for the remainder of the unexpired term of such .
member.

The Planning Commission shall have the following powers and duties:
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(d)

(e)

Make recommendations to the Council respecting the adoption, amendment, or
repeal of master, general, comprehensive, precise or specific plans for future
physical development of the City or any part ﬂleieof and periodically review
the same; _

Make recommendations to the Council respecting the adoption, amendment or
repeal of land use and development regulations, mcludmg but not limited to
zoning and subdivision regulations;

Make recommendalions 1(5 the Council respecting the adoption, amendment or
repeal of plans or programs for the redevelopthent, rehabilitation or renewal of
any areas of the City;

- Make recommendations to the Councﬂ respecting  capital 1mprovement

programs; and

Exercise such other powers and perform such other functions-and duties as may
be expressly given to it by other provisions of this Charter, or exercise such
other powers or perform such other functions as may be prescribed by the
Couneil not inconsistent with the provisions of this Charter.

Amended at election June 6, 1966
Amended at election June 2, 1970
Amended at election June 7, 1988
Amended at election June 7, 1994

SECTION 1001. Civil Service Commission.

There shall be, and there is hereby established, a Civi} Service Commission. The following
provisions shall be applicable thereto:

(a)

®)

34

MEMBERSH.IP. The Civil Service Commission shall consist of five (5)
members appointed by the Council for terms of four (4) years. Members must
be qualified electors of the City at all times during their terms of office; not
mote than four (4) shall be of the same sex; and one (1) shall be an attorney-at-
law, licensed to practice Jaw in the State of California, who shall have practiced
law in said State for at least five (5) years.

TERMS OF OFFICE. The term of office for persons appointed after November
1, 1998 shall be four (4) years.

The person who is appointed to fill the one (1) office of the member whose term
expires on Decernber 1, 2001, and each person who is thereafter appointed to
fill such one (1) office whenever it becomes vacant, regardless of whether it -
becomes vacant during or at the end of an incumbent’s term of office, shall be
appointed by the Council from a Hst of three (3) persons to be nominated in
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each case by all full-time officers and employees in the Civil Service of the City
(other than members of the Council and members of boards and commissions)
at elections to be held for such purpose. Only full-time officers and employees
shall be eligible to vote al such elections, and no officer or employee shall be
penmitted to vote for more than one person af any one election. The names of
three (3) persons receiving the highest number of votes at any such election
shall be reférred to the Council, and the Council, without consideration of the
number of votes received by each, shall appoint to such office the one of the
three whom it believes is best qualified for such office. Said nomination
elections shall be conducted by the City Clerk in accordance with an election

‘procedure prepared by the City Clerk and approved by the Couneil.

VACANCIES. The City Council shall adopt an ordinance setting forth rules

relating to vacancies before expiration of a term of office and removal of a
member from office. '

OATH AND DECLARATION. ‘The members of the Civil Service
Commisgion, in addition to the oath of office required by law, shall make under
oath and file in the office of the City Clerk the following declaration: - “I am
opposed fo appointment to public service as a reward for political activity and,
will execute and perform the powers and duties of the office of Civil Service
Commissioner in the spirit of this declavation.”

SECRETARY. The Council shall provide the Commission with a secretary
satisfactory to the Commission; provided, however, that the head of any
personnel dcpartment of the City shall not hold any secretarial, executive or
administrative position under the direct jurisdiction of the Civil Service
Comymission. _

POWERS AND DUTIES. The Civil Service Comrmssmn shall have the
following powers and duties:

(1) Torecommend to the Council the adoption, amendment or repeal of Civil
- Service Rules relating to the matters specified in Section 1102 of Article
X1 of this Charter;

(2) To make any investigation which it may consider desirable conccrmng the '
administration of personneél in the Classified Service;

(3) To make recommendations to tbe Council, the City Managei' or to any
other appointive power on matters relating to the administration of
personnel in the Classified Service;

~ (4) To exercise and perform such other powers and duties as are expressly

given to it by other provisions of this Charter; and to exercise such other
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powers and perform such other funclions and dutics as may be prescribed
by the Council nol inconsistent with the provisions of this Charter.

Amended at election June 7, 1988
Amended at election June 7, 1994
Amended at election November 3, 1998

SECTION 1001.1 Council Salary Setting Commission.

There shall be, and there is hereby cstabhshéd a Council Salary Setling Commission. ‘The
following plovmwns shail be applicable thereto:

@

(b)
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MBMBERSHIP The Council Salary Setting Commission shall consist of five
{5) members appointed by the Civil Service Commission. Members must be
gualified electors of the City at all times during their ferm of office,

TERMS OF OFFICE. Except as provided hereinbelow; the regular term of
office of sach member of the Council Salary Setfing Commissjon shall be four -
(4) years. The initial members of the Council Salary Setting Commission shall
be appointed by the Civil Service Commission during the month of January,
1981. Two (2) of the members so appointed shall be appointed for a ferm
expiring on December 31, 1982; and three (3) of the members so appointed

shall be appointed for a ierm expiring on December 31, 1984, Commencing in

December of 1982, the Civil Service Commission shall, during the month of
December of each even-numbered year, make appointments to fill the offices of -
the membets whose tenins are expiring at the end of such even-numbered year,
Such appointments shall be for regular texms of four (4) years commencing on
the first day of January of the following odd-numbered year and expiring on the

- 31st day of December of the second even-numbered year thereafter.

© .

VACANCIES. The office of a member shall become vacant upon the
happening before the expiration of his or her term of any of the events set forth
in subsections (a), (b), (), (d), (e), (), (), (3}, (k), and (1) of Section 409 of this
Charter. Also, the Civil Service Commission may remove a member. from
office at any time for misconduct, inefficiency or willful neglect in the
performance of the duties of his or her office providing it first states in wrifing
the reasons for such removal and gives such member an opportunity to be heard

" before the Civil Service Commission in his or her own defense. If a vacancy
oceurs before the expiration of a member’s term, the Civil Service Commission

shall appoint a qualified person to fill such vacancy for the remainder of the
unexpired term of such member.
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(dy POWERS AND DUTIES. The Cooncil Salary Seiting Commission shall
biennially make recommendations respecling salaries for members of the
Council, including the Mayor, as provided in Section 407 of this Charter.
Added at election November 4, 1980
Amended at election June 7, 1994

SECTION 1002. Other Boards and Commissions.

In addition to those specific boards and commissions which are established by other
provisions of this Asticle, the Council may create such other boards and commissions as in its
judgment are required, and may grant them such functions, powers and duties as are .
consistent with the ‘provisions of this Charter. In addition, the Council may create such
temporary committees as it may deem advisable to render counsel and advice to the Council,
the City Manager or any board or commission on any specified matter within the jurisdiction
of such authorities. All boards, commissions and committees created by the Council shall be
subject to such direction and supervision, if any, as the Council may specify, and the
members thereof shall be appointed by the Council, or by the Mayor if such is authonzed by,

the Council, for snch terms as the Council may deem advisable. .

SECTION 1003. Reimbursement for Expenses.
Members of boards, commissions and committees shall receive reimbursement, if and to the

extent such is authorized by the Council, for expenses incurred in the perfomlance of their
duties or functions of ofﬁce

: ARTICLE X1 .
CIVIL SERVICE SYSTEM

SECTION 1100. Merit Principle.

All appointments and promotions to positions in the Classified Service shall be made on the
basis of merit and fitness, demonstrated by examination and other evidence of competence,
in accordance with Civil-Service Rules adopted in the manner provided in this Charter.

SECTION 1101. Civil Service System; Classified and Unclassified Service.

The Civil Service of the City shall be divided into the Classified Service and the Unclassified
Service, as follows:

(a) The Unclassified Service shall comprise and include all of the following officers
and employees:

(1) The Mayor and the members of the Council and their aésistants; -
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(2)
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(6)
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(10)

All members of boards and commissions, and if so desired by the Civil
Service Commission, the Secretary of the Civil Service Commission;

The City Manager and all his or her assistants, deputies, and secretaries,
the head of each department, assistant directors of depariments, deputy
directors of departments, (excluding the police department) and the City
Clerk and one assistant.

Temporary Employment

‘a Persons temporaiily employed to make or conduct a special inquiry,

investigation, examination or installation, or to render professional,
scientific or technical services of an occasional or exceptional
character; provided that no person employed in the Unclassified
Service pursuant to this subsection for any purpose shall continue in
such employment pursuant to this subsection for a period in excess
of six (6) months for each spccml inquiry, mveshgatlon
examination, installation or particular service unless an extension is
approved by the Civil Service Commission;

b.  Persons temporarily employed to fill positions for a period of time
not to exceed two (2) years, where there exists a need to perform
duties of a temporary nature or where duties may be required on an
iritermittent basis.

Persons employed in the event of an emergency to perform services
required because of and during such emergency'for a peniod of time not fo
exceed six (6) months unless an extensxon is approved by the le Service
Commission; -

Petsons employed to temporarily fill positions in the classified service
when no eligible lists of applicants for such positions exist, untjl such time
as eligible lists are created and persons can be hired there from to fill such
positions; :

Volunteer members of the police, fire or civil defense departments or of
any police, fire or civil defense force or organization.

The Public Information Officer, and all persons employed in the Public
Information Office, excluswe of clerical employees.

The City Auditor and thc professional and technical employees in the
Office of the City Audifor.

The City Attomey and all attorneys and supervisors in the Office of the
City Attorney;
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(11) The Independeﬁt Police Auditor and the professional and technical
employees in the Office of the Independent Police Auditor.

(b) The Classified Service shal] consist of all persons employed in positions in the
City Civil Service which are not in the Unelassified Service;

{c) Nothing herein shall be construed as precluding the appointing authority from
filling any position- in the manner in which positions in the Classified Service
are filled.

(d) Whenever previously classified positions are placed in the unclassified service
in this Charter, the unclassified status shall not apply to those incumbents filling
© those classified positions on the dafe that the conversion was approved by
clection.
Amended at election November 4, 1986
Amended a1 election November 3, 1992
Amended at election June 7, 1994
Amended at election November 5, 1996

SECTION 1102. Civil Service Rules; Contents.

The Council shall adopt Civil Service Rules for the Classified Service relating to the
following matters:  Creation of positions; applications for employment; examinations;
eligibility and qualifications; duration of eligible lists; certification of eligible lists;
appointments; promotions; demotions; {ransfers; resignations; Jayoffs; temporary reductions
due to retrenchment or completion of work; performance ratings; factors and weights to be -
considered in efficiency rating; filling of positions; classification of positions; specifications
for positions; separation from service; dismissals; suspensions; disciplinary action; such other
things, consistent with this Charter, as the Council may deem proper and necessary.

SECTION 1103. Civil Service Rdles; Mariner of Adoption

Civil Service Rules for the Classified Service shall be adopted, and may from time to time be
repealed or amended, by ordinance of the Council. Upon adoption, Civi} Service Rules shal
have the force and effect of law. .

The Council may adopt, repeal or amend any Civil Service Rule for the Classified Service,
‘provided it first receives from the Civil Service Commission a report or recommendation
with respect to the proposed new Rule, if a new Rule is proposed to be adopted, or with
respect to the proposed repeal or amendment of an existing Rule if an existing Rule is
proposed - to  be rtepealed or amended; provided, however, that if the Civil Service
Commission refuses or fails to submit to the Council a report or recommendation on any
proposed new Rule, or proposed repeal or amendment of any existing Rule, within ninety
(90) days from and after the date the Council requests such a report or recommendation, the
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Council may adopt such new Rule or repeal or amend such existing Rule, without first
teceiving a report or recommendation thereon from the Civil Service Commission.

SECTION 4104, Disciplinary Action.
Repealed at election November 3, 1998
SECTION 1105. Appointments from Classified Service to Unclassified Service.

In the event an officer or employee of the City who heretofore held or now holds a position
in the Classified Service was thereafter or is hereafler appointed to a position in the
Unclassified Service, and should subsequently be removed or resign from the Unclassified
Service, he or she shall have the right, if he or she has not been guilty of infamous,
disgraceful or dishonest conduct, to be employed forthwith in a position consonant with his-
or her former classification in the Classified Service without loss of any rights or privileges
and upon the same terms and conditions as if he or she had remamed in said classification.
Amended at election June 7, 1994

SECTION 1106. Employees of Consolidated Cities.

Except as otherwise required by such laws of the State of California as are applicable to
_charter cities, all officers and employees of any city (hereinafter called “consolidated €ity™)
hereafter consolidated with the City of San José, who were full-time officers or employees of
such consolidated city upon the date of election held in such consolidated city for such
consolidation, when such officers or employees would be included in the classified service of
the City of San José, shall from the effective date of such consolidation be deemed to have
their names upon eligible lists for respective types of positions held by them, and to be
qualified for appointment to such respective posatlons
Amended at election June 3, 1969

SECTION 1107. Employees of Annexed Agencies.

In the event of the annexation of all or a portion of the area of any governmental agency to
the City, it shall be discretionary with the Council as to whether all or any of the officers or
employees of such agéncy shall be entitled to have their names placed upon eligible lists for
respective types of positions held by them and fo. be qualified for appointment fo such
respective positions.

SECTION 1108. Mandatory Separation from Service.

Any member of the Police or Fire Department of the City who s also a member of any Police
and Fire Depattment retirement plan or system of the City must be separated fiom any
position in the Police or Fixe Department of the City upon his or her attaining the age of
seventy (70) years, such separation to be effective no later than the last day of the calendar
month within which he or she attains such age. Subject to the provisions of other sections of
this Charter, the Council may at any time provide for mandatory separation of officers or
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employees, other than persons holding elective offices, from specified positions in the Civil
Service at an earlier age f and when the Council deems such to be for the good of the Civil
Service,

Amended at election November 2, 1982

Amended at election June 5, 1984

Amended at election June 7, 1994

SECTION 1109. Exclusions and Exceptions.

The provisions of this Article shall not be deemed to apply to, nor in any way Jimit the
Couicil in, the Council’s exercise of any of the powers granted to it by the provisions of sub-
section (b} of Section 800, or by the provisions of Section 803, of the Charter. All transfers
or consolidations of functions, and all contracts, resulting from the exercise by the Council of
such powers shall be deemed exempt from the Civil Service provisions of this Charter, and
all persons employed or whose services are contracted for, pursuant to any such transfer,
consolidation or contract shall be deemed, for Civil Service purposes, to be independent
contractors and not officers or employees within the Civil Service of the City, regardless of
the extent, if any, of any supervision or control which may be exercised over such persons or
their activities by any officer or employce of the City. Also, the Council may at any time, or
from time to time, anthorize or direct the execution of confracts between the City and any
. public or private body, entity, firm, organization, association or person, for the conduct or
making of any speeial study, inquiry, investigation or examination, or for the preparing or
doing.of any special or particular services or work, for or on behalf of the City or any office,
department or agency thereof, unless such is prohibited by the provisions of any other Article
of this Charter, without complying with the provisions of this Article; and all persons with
whom such confracts are made shall be deemed, for Civil Service purposes, {o be
-independent contractors and not officers or employees within the Civil Service of the City,
regardless of the extent, if any, of any supervision or control which may be exercised over
such persons or their activities by any officer or employee of the City. In addition, the
appointment by the Council of any person to any office, pursuant to authority granted to the
- Council by this Charter, shall not be subject to the Civil Service provisions of this Charter.

SECTION 1110. Exceptions: War or National Emergency.

Notwithstanding any other provisions of this Charter to the contrary, in time of war or
national emergency the Council may provide for the emergenoy employment of any person
to fill any office or position in the City. Such person shall not be subject to the requirements,
regulations and qualifications of the personnel, merit or civil service system adopted by the
City. An emergency appointee shall not acquire civil service or other permanent status
becanse of the emergency appointment. The Council may, however, provide that an
emergency appointee selected from an-eligible list who is otherwise eligible for permanent -
appointment may acquire such rights as are expressly provided for under Civil Service Rules.
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SECTION 14111. Compuisory Arbttratron for - Flre and Police Department
Emp]oyee Disputes.
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It is hereby declared to be the policy of the City of San José that strikes by
firefighting and peace officers are unlawful in the state of California and not in
the public interest and should be prohibited, and that a method should be
adopted for peacefully and equitably resolvmg disputes that might otherwise
lead to such strikes.

If any firefighter or peace officer employed by the City of San José willfully
engages in a strike against ihe City, said employee shall be dismissed from his
or her employment and may not be reinstated or retumed to City employment
except as a new employee. No officer, board, council or commission shall have
the power to grant amnesty to any employee charged with engaging in a strike
against the City.

The City, through its duly authorized representatives, shall negotiate in good
faith with the recognized fire and police department employee organizations on
all matters relating to the wages, hours, and other terms and conditions of City
employment, including the establishment of procedures for the resolution of
grievances submiited by e¢jther employee organization over the interpretation or
application of any negotiated agreement including a provision for binding
arbitration of those gricvances. Unless and until agreement is reached through

_ negotiations between the City and the recognized employee organization for the
“fire or police department or a determination is made through the arbitration

procedure hereinafter provided, no existing benefit or condition of employment
for the members of the fire department or police department bargaining unit
shall be ehmmated or changcd -

All dlsputes or controversies pertaining to wages, hours, or terms and conditions
of employment which remain unresolved after good faith negotiations between
the City and either the fire or police department employee organization shail be

~ submitted to a three-member Board of Asbitrators upon the declaration of an

impasse by the City or by the recognized employee organization involved in the
dispute. All issues concerning the scope of the arbitration Bodrd’s authority,
Jurisdiction or powers shall, upon the request of either party, be resolved by
petition to the Superjor Court. :

Representatives designated by the City and representatives of the recognized
employee organization involved in the dispute, controversy or grievance shall
each select one arbitrator to the Board of Arbitrators within three (3) days after .
either party has notified the other, in writing, that it desires to proceed (o
arbitration. The third member of the Arbitration Board shall be selected by
agreement between the two arbitrators selected by the City and the employec
organization, and shall serve as the neutral arbitrator and Chainnan of the
Board. In the event that the arbitrators selected by the City and the employee
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organization cannot agree upon the selection of the third arbitrator within ten
(10) days from the date that either party has notified the other that if has
declared an impasse, then either party may request the Superior Coust of the
County of Santa Clara to appoint an arbilrator who shall be a retired judge of the
Superior Court. . .

Any arbitration convened pursuant fo this section shall be conducted in
conformance with, subject to, and governed by Title 9 of Part 3 of the California
Code of Civil Procedure to the extent that such procedures do not conflict with
this Charter Section. Unless otherwise mandated by state or federal law, all
arbitration hearings shall be open fo the public and all documents submitted in
arbitration shall be public records. Notwithstanding any other provision of this
Charter to the contrary, the authonty, Jurigdiction and powers of the Board of
Arbitrators are limited by the provisions of this Section.

At the conclusion of the arbitration hearings, the Arbitration Board shall direct
each of the parties to submit, within such time limit as the Board may establish,

a last offer of settlement on each of the issues in dispute. The Arbitration Board
shall decide each issue by majority vote by seleeting whichever last offer of
settlement on that issue it finds by the preponderance of the evidence submitted
to the Arbitration Board satisfies section (f) below, is in the best interest and
promotes the welfare of the public, and most nearly conforms with those factots

“traditionally taken into consideration in the determination of wages, hours, and

other terms and conditions of public and private employment, including, but not
limifed to, changes in the average ¢onsumer price index for goods and services,
the wages, hours, and other terms and conditions of .employment of other
employees performing similar servxces

In all arbitration proceedings conducted pursuant to this section, the primary
factors in decisions regarding compensation shall be the City’s financial
condition and, in addition, its ability to-pay for employee compensation from

" on-going revenues without reducing City services. No arbitration award may be

issued unless a majority of the Arbitration Board determines, based upon a fair

and thorough review of the City’s financjal condition and a cost analysis of the

parties® last offers, that the City can meet the cost of the award from on-going -
revenues without reducing City services. The arbitraters shall also consider and

give substantial weight to the rate of incfease or decrease of compensatxon

approved by the City Councll for other bargaining units.

“Compensation” shall mean all costs to the City, whether new or ongoing, for
salary paid and benefils provided to employees, including but not limited to
wages, special pay, premjum pay, incentive pay, pension, retiree medical
coverage, employce medical and dental coverage, other insurance provided by
the City, vacation, holidays, and other paid time off.
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(&) Addztlonally, the Board of Arbitrators shall not render a de(;;sxon, or issue an

award, that:

* (1) increases the projected cost of compensation for the bargaining units
at a rate that exceeds the rate of increase in revenues from the sales
tax, property tax, wtihty tax and telephone tax averaged over the prior
frve fiscal years; or

(2) retroactively increases or ‘decreascs compensation, inchiding, but not
limited to, enhancements to pension and retiree health benefit for
service already rendered, but excluding base wages; or

(3) createsanewor addmonai unfunded liability for which the Clty would -
be obligated to pay; or

4 deprivcs or interferes with the discretion of the Police Chief or Fire
Chief to make managerial, operational or staffing decisions, rules,
orders and policies in the interest of the effective and efficient
provision of police and fire services to the public.

(h) Compliance with the provisions of this Section shall be mandatory and

Q)
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enforceable pursuant to section 1085 of the Code of Civil Procedure; failure to
comply with these provisions shall also constitute an act in excess of .
jurisdiction,

After reaching a decision, the Arbitration Board shall mail or otherwise deliver
a true copy of its decision to the parties. The decision of the Arbitration Board
shall not be publicly disclosed and shall not be binding until ten (10) days after
it is delivered fo the parties. During that ten-day period the parties may meet
privately, attempt to resolve their differences, and by mutual agreement amend
or modify any of the decisions of the Arbitration Board. At the conclusion of
the ten-day period, which may be extended by mutual agreement between the
parties, the decision of the Arbitration Board together with any amendments or
modifications agreed to by the parties shall be publicly disclosed and shall be
binding upon the parties. The City and the recognized employee organization
shall take whatever action is necessary to carry out and effectuate the award,

The expenses of any arbitration convened pursuant fo this section, including the
fee for the services of the Chairman of the Arbitration Board, shall be bome
equally by -the parties. All other expenses which the parfies may incur

‘individually are to be bome by the party incuring such expenses,

This Section shall be effective immediately upon passage by the voters, and
shall apply to any arbitration in which hearings commence after November 2,
2010. .
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() The voters declare that the provisions of this Section are not severable, and none
would have been enacted without the others. Should any portion of this Section
1111 be enjoined or declared invalid, all provisions shall be deemed invalid and
inoperative and there shall be no compulsory arbitration for fire and police
department employee disputes.

Added at election November 4, 1980

Amended at election November 2, 2010

ARTICLE Xl
FISCAL ADMINISTRATION

SECTION 1200. Fiscal Year.

Unless othelwisc.provided by ordinance, the fiscal year of the City shall begin on the first
day of July of each year and end on the 30th day of June of the following year.

SECTION 1201. Use of County Tax System.

Unless otherwise provided by or pursuant to ordinance adopted or approved by the qualified
clectors of the City, the Council shall continue to use for the purpose of municipal ad
valorem property taxation the Sania Clara County system of property assessment and
property tax collection as said system is now provided by law or may hereafter be amended
and insofar as such provision is not in conflict with this Charter.

Should there arise any reason whatsoever that prevents the City from using said County
system for said purpose or if the use of the County system should be discontinued by or
pursuant fo ordinance adopted or approved by the qualified electors of the City, the Council
shall provide a system for the assessment of property and the collection of property taxes in
the City. -

SEGTION 1202. Submission of Capital Improvement Program; Contents. S

At least thirty (30) days prior to the beginning of each fiseal year, or at such earlier time as
the Council may speeify, the City Manager shall prepare and shall submit to the Council a
capital improvement program for the five (§) fiscal years immediately following the fiscal
year within which such program is submitted to Council. On or before the day that he or she
submits such-program to the Council, the City Manager shall also file a copy of the program
with the Planning Commission of the City. Such capital program shall include:

(a) A clear summary of its contents;

(b) A list of all capital improvements which are proposed o be underiaken during
the five fiscal years immediately following the fiscal year within which such
program is submitted to the Council with appropriate supporting information as
to the necessity of such improvements;
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() Cost estimates, method of financing and recommended time schedules for each
such improvement; and

(d) Such other information as the City Manager may deem desirable.
Amended at election November 6, 1990
Amended at election June 7, 1994
Amended at election November 7, 2000

SECTION 1203. Action on Capital Program.

Upon receipt of the copy of the capital inprovement program prepared by the City Manager,
the Planning Commission shall consider the prograin and, at least ten (10) days prior to the
time fixed by Council for a public hearing on the capital program, shall submit to the Council -
a written report setting forth its findings and recommendations respecting such program. The
Planning Commission, .in its report may recommend such additions, deletions or other
amendments as it deems desirable. I it should recommend amny capital 1mprovements
different fiom or additional to those proposed by the City Manager, it shall set forth, in its
report, the estimated cost thereof and the manner in which it proposes that the same shall be .
financed, -

The Council shall fix a time and place for a public hearing on the capital program as
submitted by the City Manager and upon such amendments or changes, if any, as shall have
been submitted as aforesaid by the Planning Commission at least ten (10) days prior to the
time fixed by Couneil for a public hearing on the capital program. ‘The Council shall cavse a
notice of such public hearing to be published not less than ten (}0) days prior to said hearing
by at least one insertion in a newspaper of general circulation in the City, Copies of the
capital program as submitted by the City Manager, and copies of such report as may have
been submitted by the Commission, shall be filed and available for inspection by the public
in the office of the City Clerk for at least ten (10) days prior to said public hearing. The
notice of such public hearmg shall state the time and place of hearing and the times and place
when and where copies of the capital program as submitted by the City Manager and the
report of the Planning Commission will be available for inspection by the public, At the time
and place so advertised or at any time or place to which such public hearing shall from time
to time be adjourned, the Council shall hold a public hearing on the capital program as
submitted by the City Manager, and on the written report of the Planning Commission, at -
which interested persons dcslrmg to be heard shall be given reasonabie opportunity to be
heard.
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Upon conclusion of such hearing, the Council shall adopt such a capital program, for the five
(5) fiscal years covered by the City Manager’s proposed capital program with such
amendments as it may deemn desirable. Upon its adoption and untjl adoption of a new budget
and a new five (5) year eapital program, such capital program, as adopted by the Couneil,
shall serve as a general guide to the Council and to the City administration in the planning
and scheduling of capital improvements. From time to time, however, the Council nay
authorize such departures therefrom as it may deem necessary or desirable.

Amended at election November 6, 1990

Amended at election November 7, 2000

SECTION

Message.

(a)

(b

1204. Fiscal Administration; Submission of Budget and Budget

Each Council Appointee shall submit to the Mayor and the Counil ammually the
budget request, for the ensuing fiscal year, of cach City department office or
agency under his or her administration.

The Mayor shall deliver a budget message which shall include:

- A statement of the fiscal priorities which the City should adopt for the

ensuing year,

-~ Which Departmcnts Offices or Agencics the Mayor proposes to be
expandcd orto receive reduced budgeted allocations.

= Specific recommendations concerning any proposed additions fo or -

(©

delcuons from the budget.

The Mayor shall deliver the Mayor’s budget message during a meeting of the

- Council to be held foliowmg the receipt of the budget request from the City

-~ Manager.

@

(e)

47

The Council she{l! hold a public hearing to consider the Mayor’s budget message
and 10 make any revisions or changes in it which the Council deems advisable.

The Council shall fix a time and place for the public hearing, and shall give

notice in the manner specified in Section 1206.

Upon close of the public hearing, the Council shall approve the Mayor’s budget
message as presented, or as revised, by the affirmative voie of a majority of its
membeys.

None of the recommendations included within the Mayor’s budget message, or
as amended and approved by the Council, shall be implemented or carried out in
any manner which violates the requirement for a balanced budget contained in
Section 1205,
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() At least thirty (30) days prior to the beginning of each fiscal year, or at such
carlier time as the Council may specify, the City Manager shal submit to the
Council a budget for the ensuing fiscal year, together with an accompanying
report.

In addition to complying with the requirements of Section 1205, the budget
shall contain the City Manager’s financial plan for the activities of the City
proposed for the ensuing fiscal year which reflects accurately the
recommendations and priorities specified in (he budget message as adopted by
the Council, '

The report of the City Manager accompanying the budget shail specify the

budget allocations which implement each component included within the budget

message as adopted by the Council, ‘
Amended af election November 4, 1986

. SECTION 1205. Budget, Contents,

The budget shall provide a complete financial plan of all City funds and activities for the
ensuing fiscal year and, except as required by law or this Charter, shall be in such form as the
Council may requite ot, in the absence of Council requirements, in such form as the City
Manager deerns desirable, It shall begin with a clear general summary of its contents: shall
show in detail all-estimated income, including the amount proposed to be raised by property
taxation, estimated unencumbered balances of funds to be carried over from the preceding
yeat, estimated unencumbered available reserves, and all proposed expenditures, including
debt service, for the ensuing year. The total of proposed expenditures shall not exceed the
total of estimated income, estimated unencumbered balances of funds to be carried over from
the preceding year and unencumbered available reserves.

SECTION 1206. Council Action on Budget.

Upon receipt of the proposed budget from the City Manager, the Council shall proceed fo
-consider the same and may make such revisions and changes as it may deem advisable; but it
shall not adopt such budget, either as proposed by the Manager or as revised or changed by
the Council, until after it shall have held a public hearing in accordance with the following
provisions of this Section. : '

- The Council shall fix a time and place for a public hearing on the budget, and shall cause a
notice of such public hearing 1o be published not less than ten (10) days prior to said hearing
by at least one insertion in a newspaper of general circulation within the City. Copies of the
proposed budget as submitted by the City Manager shall be filed and available for mspection
by the public in the office of the City Clerk for at least. ten (] 0) days prior to said hearing.
Statements, or copies, of such revisions or changes as the Council shall have made in the
proposed budget prior to said public hearing shall be available for public inspection at the -
public hearing. The notice of said public hearing shall stafe the time and place of public
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hearing and the times and place where copies of the budget as submitted by the City Manager
will be available for public inspection, and shall further state that statements, or copies, of
such revisions or changes as the Counecil shall have made in the proposed budget before the
public hearing will be available for public mspectmn at the tlmc and place of said public
hearing.

At the time and place advertised for said public hearing or at any time or place to which said
. public hearing shall from time to time be adjourned, the Council shall hold a public hearing
on the proposed budget, and upon such revisions or changes as may have been made by the
Council, at which interested persons desiring to be heard shall be given reasonable
opportunity to be heard. Upon conclusion of such public hearing, the Council may adopt the
proposed budget with such amendments, if any, as it may deem desirable. Such amendments
may add or increase programs or amounts or may delete or decrease any programs or
amounts except expenditures required by law or for debt service, provided that no
amendment to the budget shall increase proposed expenditures to an amount greater than the
total estinated income plus unencumbered available reserves and estimated unencumben’:d
balances of funds carried over from the preceding fiscal year.

SECTION 1207. Appropriattons.

After adoption of the budget and on or prior to the beginning of the budget year, the Council,
by ordinance, shall appropriate monies for the operation of each of the offices, departments
and agencies of the City during the budget year and for other purposes or objects named in
the budget. Appropriations may be made for various classes or categories of expenditures, if
the Council deems such to be desirable, without separately appropriating specific amounts of
money for each of the items of expenditure within any class or category. Each department,
officer or agency to or for which an appropriation has thus been made shall be deemed
authorized fo use the money so appropriated, subject to the supervision and dixection of the
City Manager and subject to such other restrictions as are elsewhere set forth in this Charter
or are imposed by the Council, for the classes or categories of expenditures specified in the
appropriation ordinance, provided its expenditures are within the bounds of the
appropriation. Appropriations for bond intetest, bond redemption, fixed charges and other
classes or categories of expendifures not appropriated to a specific department, office or
agency shall be subject to the administration of and expenditure by the City Manager for the
. respective classes or categories of expenditures for which such appropriations are made.

Appropriation ordinances adopted pursuant to the provisions of this Section need not be first
passed for publication, nor be published, and shall be effective immediately upon adoption.

In the event the Council should fail to adopt such ordinance within the presctibed time, the
several amounts proposed as expenditures in the budget adopted by the Council, or if the
Council has not yet adopted a budget, the several amounts proposed as expenditures in the
budget as prepared and submitted by the City Manager to the Council, for the classes or
categories of expendifures therein mentioned, so far as they relate to operation and
maintenance expenditures, shall be deemed appropriated for such classes or categories of
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expenditures untit the Council adopts said appropriation ordinance for the current budget

year.

SECTION 1208. Appropriations; Changes.

Appropriations may be amended, revised or shpplemented as follows:

(2)

(b)

(c)

- (d)

SUPPLEMENTAL APPROPRIATIONS. If during the budget year the City
Manager certifies or the Council finds that there are available for appropriation
revenues in excess of those estimated in the budget, the Council by ordinance
may make supplemental appropriations for the 'year up to the amount of such
exXeess,

EMERGENCY APPROPRIATIONS. To meef a public emergency affecting
life, health, property or the public peace the Council may make emergency
appropriations. Such appropriations may be made by emergency ordinance in
accordance with the provisions of sub-section (&) of Section 605 of this Charter.

REDUCTION OF APPROPRIATIONS. If at any time during the budget year it
appears probable fo the City Manager that the revenues available will be
insufficient to meet the amounts appropriated, he or she shall report to the
Council without delay, indicating the estimated amount of the deficit, any
remedial action taken by him or her, and his or her recommendations as to any
other steps to be taken. The Council shall then take such further action as it
deems necessary to prevent or minimize any defieit, and for that purpose 1t snay
by ordinance or resolution reduce one or more appropnatlons

Also, at any time during the budget year, the Council may repea] or reduce, for

- any other reason, by ordinance or resolution, any appropriation theretofore

made; and, at any time during the budget year, may reappropriate by ordinance -
all or part of the amount of such reductmn for the same or any other class or
category of expendllure

TRANSFER OF APPROPRIATIONS BY COUNCIL. At any time during the
budget.year, the Council may, by ordinance or resolution, transfer part or all of
any unencumbered balance of any appropriation from any depariment, office or
agency to another ot from any class or category of expenditure to another class
or category of expenditure,

Ordinances or resolutions adopted by the Council pursuant to the prows;ons of this Section
shall be effective 1mmediateiy upon adoption.
Amended a1 election June 7, 1994
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SECTION 1209. Lapse of Appropriations.

Except as otherwise provided elsewhere in this Charter, every appropriation shall lapse at the
close of the fiscal year o the extent that they shall not have been expended or encumbered.

SECTION 1210. Control of Expenditures by City Manager.

The several items of expenditure appropriated each fiscal year being based on estimated
receipts, income or revenues which may not be fully realized, it shall be incumbent upon the
City Manager to establish a schedule of allotments, monthly or quarterly or as he or she may
otherwise determine, under which the sutms appropriated to the several departments, offices
‘and agencies shall be expended. The City Manager shall revise tevenue estimates from time
{o time, and may revise allotments at any time.

No officer, department or agency of the City, during any budget year, shall expend or incur
any obligation to expend money for any class or category of expenditure not authorized by or
in excess of the amounts appropriated by the Council, or in excess of any allotments made by
the City Manager. :

Amended at election June 7, 1994

SECTION 1211. Funds; General Fund.

All monies paid into the City Treasuty shall be credited to and kept in separate funds in
accordance with provisions of this Charter or ordinance. - A fund, to be known as the
“General Fund,” is hereby created as a medivm of control and accounting for all City
activities excepting activiiies. for which special funds are established and maintained. All
revenues and teceipts -which are not required by this Charter, State law or ordinances to be
placed in special funds shall be credijted to the General Fund.

SECTION 1212, Ca_sh Reserve Fund.

A revolving fund, to be known as the “Cash Reserve ‘Fund,” s hereby created for the
payment of any authorized expenditures of the City for any fiscal year in anticipation of and
before the collection of taxes aud other revenues of the City for such fiscal year, and for the
payment of authotized- expenses of the City for auy fiscal year which became due and
payable and must be paid prior to the receipt of tax payments and other revenues for such
fiscal year. A reserve shall be built up in said fund from any available sources other than
restricted sources in an amount which the Council deems sufficient for said purposes. If
necessary, money tay ‘be borrowed on tax anticipation notes, subject and pursuant to State
law, for the purpose of establishing and maintaining said funds unt) monies from other
available sources are adequate for such purpose. Transfers may be made by the Council from
such fund to any other fund or funds of such sum or sums of money that may be required to
place or keep such other fund or funds on a cash basis. All monies so transferred from the
Cash Reserve Fund to any other fund or funds shall be returned to the Cash Reserve Fund
before the end of the fiscal year. The balance in said fund.at the end of any fiscal year shail
be carried forward in said fund; provided, however, that, to the exient that the amount of
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money in such fund should exceed such amount as the Council deems desirable for purposes
of such fund, the Council may transfer such excess 1o any other fund or funds for any other
PULPOse or purposes,

SECTION 1213. Emergency Reserve Fund.

A fund, to be known as the “Emergency Reserve Fund,” is hereby created for the purpose of

meeting any public emergency involving or threatening the lives, property or welfare of the

people of the City or property of the City. A reserve shall be built up in said fund from any

available sources, other than restricted sources, in an amount which the Counci] deems

desirable. Excepl as otherwise hereinafler provided, money in said fund shall be expended
, pursuant to appropriations made therefrom by ordinance,

In case of a public emergency involving or threatening the lives, property or welfare of the
people of the City or the property of the City, the City Manager shall have the power, until
_the next meeting of the Council, subject to the availability of funds therefor and, subject to
such conditions, restrictions and limitations as the Council may impoese, to summon, organize
and direct the forces of any department of the City in any. needed service, to summon,
marshal, deputize or otherwise employ other persons, or {o do whatever else he or she may
deem necessary for the putpose of meeting the emergency; and for such putpose, to the
extent that other monies have not been appropriated or are otherwise unavailable therefor, he
or she may expend any unencumbered monies in the Emergency Reserve Fund
_notwithstanding the fact that such monies may not have been appropriated for such purpose,
At the first meeting of the Council following any such action, the City Manager shall present
fo the Council a full report of what he or she has done to meet the emergency.

Amended at election June 7, 1994

SECTION 1214. Other Funds.

The Council may provide, by ordinance, for the establishment and mamtenancc of other
special funds.

SECTION 1215, independent Audit,

The Council shall employ at the beginning of each fiscal year a certified public accountant
who shall audif the municipal books, records, accounts and fiscal procedures of all officers
and employees of the City who receive, adininister or disburse public funds on behalf of the
City, and such other officers, employees, departments and agencies as the Council may
direct, The Council may order a special awdit of any particular department or division of the
City government at any time. Such accountant shall at all times abide by the current and
most accepted standards of municipal accounting. As soon as practicable after completion of
a special audit, if such an audit should be ordered by thé Council, said independent
accountant shall submit a special report to the Council seiting forth his or her findings and
recommendations with respect to the matters covered by such special audit. Also, as soon as
practicable at the end of the fiscal year, a final report shall be submitted by such independent
accountant to the Council setting forth his or her findings and recommendations respecting
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the records, accounts, and fiscal procedures covered by his or her general audit. Three (3)
copies of each report shall be placed on file in the office of the City Clerk where they shall be
available for public inspection.

Amended at election June 7, 1994

SECTION 1216. Bonded Debt Limit.

The City shall not incur any indebtedness evidenced by general obligation bonds which shall
in the aggrepate exceed the sum.of fifteen percent {15%) of the total assessed valuation of all
the real and personal propeny within the City,

SECTION 4217. Bid Requrrements

- Contracts are to bc let to the Jowest responsnble bldder as set forth below:

(a)

(b)

53

PUBLIC WORKS PROJECTS. When. the expenditure requn:cd for a specific
“public works project” (hercinafter defined), excluding the cost of any
materials, -supplies or cquipment which City may have acquited or may

separately. acquire therefor, will exceed the greater of One Hundred Thousand

Dollars ($100,000) or the amount which a general law city of the State of
California may legally expend for a “public project” (as defined by State Jaw)
without a contract let to a lowest responsible bidder after notice, it shall be let to
the lowest responsible bidder after notice. :

For purposes of this Section, * pubhc works project” shall mean a project for the.
conslruction, erection, improvement or demolition of any public building, street,
bridge, drain, ditch, canal, dam, tunnel, sewer, water system, fire alarm system,
electrical traffic control system, street lighting system, parking lot, park or
playground. *Public works project” shall not mean or include maintenance of
any public works project, or any repairs ineidental to such maintenance, or the.
planfing, care or maintenance of trees, shrubbery or flowers. -

NOTICE REQUIREMENT AND PROCEDURE.

(1) The notice inviting bids shall set a date for the opening of bids,' and shall
be published at least once, at least ten (10) days before the date set for
operting of bids, in a newspaper of general circulation in the City.

(2) All bids, including such bidder’s security as may bc required shall be
presented under sealed cover,

(3 If the successful bidder fails to execute the contract within the time
specified in the notice inviting bids or in the specifications refemed to
therein, the amount of the security required, if any, may be declared
forfeited to the City and may be collected and paid into its General Fund,
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(©)

(d)

(&)
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~and all bonds so forfeited may be prosecuted and the amount thereof
collected and paid into such fund.

(4) Al bids shall be publicly opened, and the aggregate bid of each bidder
declared at a time and place speciﬁed in the notice inviting bids.

(5) The Council shall have the right to waive any informalities or minor
irregularities in bids or bidding. :

APPRENTICESHIP PROGRAM. Nothing hetein shall preclude the Clly from
including in any contract provisions that require contractor participation in an
apprenticeship program for at-nsk youth, .

SELECTION OF LOWEST RESPONSIBLE BIDDER. If no bids are received,
the Council may readvertise, or have the “public works project” for which no
bids are received done without further complying with this Section,

(1) If two or more bids are the same and the Jowest, the Council may accept
the one it chooses.

(2) In its discretion, the Council may reject any or all bids presented, If it
rejects all bids, the Council"may, in ifs discretion, readvertise.

(3) .If afler re_]ecung all bids for any “public works project” and afier

readverusmg for bids, the Council finds and declates that the bids were -
excessive, it may have such “public works project® done by Clty
employeces without further complying with this Section.

SECTION NOT APPLICABLE. "The provisions of this Section shall not apply
to any of the following public wotks projects.

(1) Any public works project done for the City by any pubhc ot governmental
body or agency.

'(2) Any public works project done by any public 'utility which is either

publicly owned or is regulated by the Public Utilities Commission of the
State of California where such work involves any property of such public
utility or is otherwise of direct concern ‘to both the City and such pubhc
utility. ,

(3) Any public works project done by a subdivider, developer or owner of real
property in eonnection with the subdivision or development by him or her
of any real property, notwithstanding the fact that such may be subject {0
entire or partial reimbursement from the City.
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(4)  Any public works project involving highly technical or professional skill
where the peculiar teehnical or professional skill or ability of the person
selected to do such work is an important factor in his or her selection.

(5) Expenditures deemed by the Council to be of urgent necessity for the
preservation of life, health or property, provided the same are authorized
by resolution of the Council adopted by the affirmative vote of at least
eight (8) members of the Council and containing a declaration of the facts
constituling the urgency.

(6) Situations where solicitation of bids would for any reason be an jdle act.

(7 Any public works project where the contract will cost more than
$5,000,000 and the City Counoil finds that the “design-build” procurement
process would save money or result in faster project completion. In such
situations, the City may negotiate and award a “design-build” contract
without having to award the contract to the lowest responsible bidder. For
purposes of this provision, “design-build” means a procurement process in
which both the design and construction of the project are procuréd from a
single entity. - '

(f) PURCHASE OF SUPPLIES MATERIALS AND EQUIPMENT. The
procedures for the purchase of supplies materials and equipment shall be as
prescribed by ordinance.

Amended at elections June 8, 1982, November 3, 1988, November 6, 1990, June 7, ].994,
November 8, 1994, November 3, 1 998, November 7, 2000 and
Amended at election March 2, 2004

SECTION 1218. Claims Against City.

Except as otherwise required by the provisions of State law applicable to chartered cities,
claims against the City shall be presented and audited as preseribed by ordinance,

SECTION 1219. Property Tax Limit.

Except as otherwise provided in this Seetion, the Council shall not levy an ad - valorem
property tax for any fiscal year in excess of One and 40/100 Dollars ($1.40) on each One
Hundred Dollars ($100) of assessed value of taxable property in the City unless authorized
by the affirmative voles of a majority of the electors voting on a proposition to increase such
levy at any election at which the question of such additional levy is submitted to the electors
of the City. The number of years that such additional levy is to be made shall be specified in
any such proposition. Notwithstanding the foregoing provisions of this Section, there shall
be levied and collected at the same time and in the same manner as other ad valorem property
taxes of the City are Jevied and collected, as additional taxes not subject to the foregoing tax
limit, if no other provision for the payment thereof is made, a tax sufficient {o meet all
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obligations of the City for principal and interest on all bonds or judgments due and unpaid or
to become due during the fiscal year which constitute general obligations of the City.

SECTION 1220. Revenue Bonds for Off-streetAParking or Airport Fagcilities.

The Council shall have the power to issue revenue bonds to finance the acquisition,
construction, establishment, expansion, improvement, maintenance, operation  and
administration of off-strect vehicular parking facilities within the City (hereinafier in this
- section referred to as “the project™). The Coungil shall also have the power {o issue revenue
bonds to finance the acquisition, construction, establishment, expansion, improvement,
maintenance, operation and administration of municipal airport facilities (hereinafier in this
Section also referred 1o as “the projeet™. Such revenue bonds may be issued in such manner
and upon such terms and conditions as may be fixed and established by ordinance of the
Council. In the alternative, the Council may issue such revenue bonds under the general laws
of the State of California applicable therelo, provided that no election shall be required for
the issuance of such revenue bonds. The authorization granted to the Council by this secfion
to issue revenue bonds for any of said purposes is complete, and no additional authorization
shall be required for their jssuance. Neither such revenue bonds nor the interest accruing,
thereon shall constitute indebtedness of the Cify, nor shall be taken into consideration in
"determining the limit of general obligation bonded indebtedness of the City. Such revenue
bonds, the interest accruing thereon and any reserve, sinking fund or special fund created to
secure the payment of such bonds shall be a charge solely upon the tevenues, or upon such
portion thereof as may be fixed by the Council, of the project on” account of which such
bonds were issued. Such revenue bonds shall not be a charge, lien or encumbrance, legal or
equitable, on any funds or property of the City, other than the revenues of the project on-
account of which they were issued, excepting that on-street parking meter revenues may be
pledged as additional security for the payment of revenue bonds issued for any automotive
parking facilities pursuant to the Constitution of this State. Neither the credit nor the taxing
power of the City shall be deemed to be pledged to or charged with the payment of the
principal or interest of any such revenue bonds, nor shall the holders of such revenue bonds
. have any right to compel the exercise of the taxing power of the City or the forfeiture of any
. of its properties. The-provisions herein contained for the issuance of revenue bonds shall
‘constitute an alternative method of financing said municipal projects.
Nothing contained in this Charter shalt preciude the issuance of general obligation bonds of
the City for all or any of the above mentioned purposes pursnant to proceedings taken
therefor in accordance with the Constitution and General Laws of the State.

SECTION 1221. Revenue Bonds for Public Utilitics. -

No revenue bonds shall be issued by the City for the purpose of supplying its inhabitants, ot
any portion thereof, with water, light, heat, power, railroad or motor vehicle {ransportation
service (other than airport service), or telephone, telegraph or wircless communication ‘
service unless authorized by the affirmative vote of a majority of the electors voting on such
a proposition in each case, ‘ -
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Nothing hercin contained, however, shall be deemed to apply to any of the facilities
mentioned in Section 1220, Also, nothing herein contained shall be deemed to deprive the
City or its Council of any power which it may have under other Sections of this Charter or -
under the laws of the State o reimburse, or agree {o reimburse, in whole or 1 part, from any
special fund or special revenues, without the affirmative vote of any electors, any subdivider,
developer or owner of any real property for any public improvements constructed, installed
or furnished by any such person, or for any property dedicated or conveyed to the City by
any such person, for or in connection with the subdivision, development or improvement of
any real property of any such person

Also, nothing' herein contained shall preclude the issuance of general obligation bonds of the
City for any purposc pursuant to proceedings taken therefor in accordance with the
Constitution and general laws of the State.

SECTION 1222. Revenue Bonds for Other Purposes.

Revenue bonds may be issued by the City for any purposes other than those specified in
Sections 1220 and 1221 only under and pursuant to the laws of the State of Califorma.

" Nothing herein contained, however, shall be deemed to deprive the City or its Council of any
power which it may have under other Sections of this Charter or under the laws of the State
to reimburse, or agree to reimburse, in whole or in part, from any special fund or special
revenues, without the affirmative vote of any electors, any subdivider, developer or owner of
any real property for any public improvements construcied, installed or furnished by any
such person, ot for any property dedicated or conveyed to the City by any such person, for or
in connection with the subdivision, developmeént or improvement of any real property of any
such person. .

Also, nothing herein contained shall preclude the issuvance of ge:ueral obligation bonds of the
City for any purpose pursuvant (o proceedings taken therefor in accordance with the
Constitution and general laws of the State.

ARTIGLE XIil
FRANCHISES

SECTION 1300. Power to Re,quireFranchiées.

Any person, firm or corporation furnishing or proposing to furnish the City or jts inhabitants,
or any portion thereof, with water, light, heat, gas, ciectricity, power, transporfation,
telephone, telegraph, communication, refrigeration, storage, or any other public utility or
service, or traversing or proposing to traverse any part of the City for the transmifting or
conveying of any such utility or service elsewbere, or using or proposing to use any public
street, way, alley or place in the City for any of such purposes or for the operation of any
plants, works or equipment for the furnishing thereof, or exercising or proposing to exercise
any public utility franchise right or privilege in the City, may be required by ordinance to
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have a valid and existing franchise from the City therefor, excepting insofar as the City is
prohibited by the Constitution or other applicable laws of the Slaic of California or of the
United States of America from requiring such franchise.

SECTION 1301. Authority to Grant Franchises.

The Council is empowered to grant by ordinance a franchise to any person, firm or
corporation, whether operating under an existing franchise or not, to furnish the City-and its
inhabitants, or any portion thereof, with any of the public utilities or services, or to do any of
the things, mentioned in Section 1300 of this Charter.

SECTION 1302. Franchise Terms, Conditions and Procedures.

Subject to the provisions of this Charter, the Council may grant a franchise pursuant to a
procedute prescribed by ordinance or pursuant to a procedure provided by State law. Any

- ordinance which prescribes a franchise-granting procedure different from that provided by
State law shall make reasonable provision for a public hearing, after public notice, on any
requested or proposed grant of a franchise. The Council may grant a franchise without
calling for bids or may, in its discretion, advertise for bids for sale of a franchise upon such
basis, not in conflict with the terms’of this Article, as in its judgment is in the public interest,
The Council may prescribe, in any procedural ordinance adopted pursuant to this Section, the
terms.and conditions under which any franchise or franchises will be granted.

The Council, in granting any franchise, shall prescribe the ferms and conditions of such
franchise in accordance with the applicable provisions of this Charter and any ordinance
adopted pursuant thereto, and may in such franchise impose such other and additional terms
and conditions not in conflict with said Charter or ordinances, whether governmental or
contractual in character, as in the judgment of the Council are in the public interest or as the
people, by initiative, indicate they desire to have so imposed. '

SECTION 1303. Term of Franchise.

Every franchise shall be for either a fixed tenm or for an indeterminate period. If for a fixed
term, the fianchise shall state the term for which it is granted; if indeterminate, it shall set
forth the terms and conditions under which it may be: tcnmnated

SECTION 1304. Purchase or Gondemnation by City.

No franchise grant shall in any way or to any extent impair or affect the right of the City now
or hereafter conferred upon it by law to.acquire property of the grantee thereof either by
purchase or through the exercise of the right of eminent domain, and nothing herein
contained shall be construed to contract away or to modify or to abridge cither for a term or
in perpetuity the City’s right of eminent domain with respect to any public utility.
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SECTION 1305. Exercising Right Without Franchise. .

The exercise by any person, firm or corporation of any privilege for which a franchise is
required without procuring such franchise shall be a misdemeanor and each day that such
continues shall constitute a separate violation. ) '

SECTION 1306. Article Not Applicable to City.

Nothing in this Arficle shall be construed to apply to the City, or any department thereof,
when furnishing any public utility or service,

SECTION 1307. Preservation of Rights. -

Nothing contained in this Article shall be construed to affect or impair any rights, powers or
privileges vested in, possessed by or available o the City by viitue of previous Charter
provisions relating to franchises.

ARTICLE XIV
SCHOOL SYSTEM

SECTION 1400. Effect of Charter.

The organization, government and administration of the public school system in the City of
San Jos¢ shall not be affected by the adoption of this Charier, but shall continue in existence
as is now or hereafter prescribed by the Education Code of the State of California.

ARTICLE XV
RETIREMENT

'SECTION 1500. Duty to Provide Retirement System.

Except as hereinafter otherwise provided,. the. Council shall provide, by ordinance or
ordinances, for the creation, establishment and maintenance of a retirement plan or plans for
all officers and employees of the City. Such plan or plans need not be the same for all
officers and employees. Subject to other provisions of this Article, the Council may at any
time, or from time to time, amend or otherwise change any retirement plan or plans or adopt
or establish a new or different plan or plans for all or any officers or employees; provided,
however the Council shalfl not establish any new or different plan after November 3, 2010
that is not actuarially sound. - '
Amended at election November 2, 2010
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SECTION 1501. Exclusions.

{a) The Council in its discretion may exclude all or any of the following persons
from any or all retirement plans, to wit: Persons mentioned in sub-paragraphs
(1}, (23, ), (5), (6), and (7) of sub-section (a) of Section 1101 of this Charter;
all persons employed or whose services are contracted for pursuant to any

" traisfer, consolidation or contract mentioned or referred to in Section 1109 of
this Charter; persons employed pursuant to Section 1110 of this Charter;
persons in Cily service primarily for training, study or educational purposes;
persons employed or paid on a part-time, per diem, per hour or any basis other
than a monthly basis; temporary employees; persons employed pursuant to any
reliel or anti-poverty progratm primarily for the purpose of giving relief or aid to
such persons. Also, persons who are members of any other retirement or
pension system, other than the federal social security system or any other
federa] retirement or pension system, and who are receiving credit in such other
system for service rendered to the City may be excluded, as to such service,
from any such plan or plans.

(b) On or after November 3, 2010, the Council, may by ordinance, exclude any
officer or employeé hired on or after the ordinance’s effective date from any
retirement plan or benefit of any retirement plan in existence on the effective
date of the ordinance. Any such ordinance shall be subject to the requirements
of applicable faw. ‘

- Amended at election November 2, 2010

SECTION 1502. Authority to Join Other Systems.

Subject to other provisions of this Article, the City, by and through its Couneil, is hereby
empowered, but not required, to join or continue as a contracting agency in any retirement or
pension system or systems existing or hereafter created under the laws of the State of
California or of the United States of Amenca to which municipalities and municipal officers
or employees are eligible,

SECTION 1503. Continuance of Existing Retirement Systems.

. Any and all retirement system or systems, existing upon adoption of this Charter, for the
retirement of officers or employees of the City, adopted under any law or color of any law,
including but not limited to those retirement systems established by Parts 1, 2 and 4 of
Chapter 9 of Article 11 of the San José Municipal Code, are hereby confirmed, valzdated and
declared legally effective and shall eontinue until otherwise provided by ordmance The
foregoing provisions of this Section shall operate to supply such authorization as may be
necessary to validate any such retirement system or systems which could have been supplied
in the Charter of the City of San José or by the people of the City at the time of adoptwn or
amendment of any such retirement system or systems. . However, subject to other provisions
of this Article, the Council shall at afl times have the power and Tight to repeal or amend any
‘such retirement system or sysiems, and to adopt or establish a new or different plan or plans
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for all or any officers or emp!oyees it being the intent that the foregomg sections of (his
Article shall prevail over the provisions of this Section.

SECTION 1504. Mmlmum Benefits for Certam Members of Police and Fire
Departments.

The Council, by ordinance, shall provide the following mininmum benefits for the following
members of the Police and Fire Departments of the City excepting those members who are
hereinafler excluded from the application of this Scctton :

(@)

()

(©

@
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-RETIREMENT An officer or employee of the Police Department or Fire -

Departmient of the City shall be entitled, upon his or her 'request, to.be retired -
from City service and to receive during such retirement until his or her death a
monthly retirement allowance equal to fifty percent (50%) of hlS or her “final

" eompensation,” hereinafter defined, if he or she:

(1) Completes twenty (20) years of “service,” hereinafter defined, and attains,
while holding such office or employment, the age of fifty-five (55) years
Or more; or

(2) Completes twenty (20) years of “service,” hereinafier defived, is
- “disabled,” as such term is hereinafier defined, while holding such office
or employment, and applies for such retirement while holding such office .

or employment.

CONTRIBUTIONS. Contributions required to be made by officérs and
employees of the Police Department or Fire Department of the City to any
retirement fund, plan or system for or because’ of current service or current

. serviee benefits of or for such officers or employees, in relation to and as

compared with contributions made by the City for such purpose, shall not
exceed the rafio of three (3) for such officers and employees to eight (8) for the
City. The foregoing provision, however, does not apply to any contribufions
required for or because of any prior service of prior service benefits, nor to any
contributions required for or because of membership in the Federal Old Age and
Survivorship Insurance Program or any other Federal insurance or retivement
program or because of benefits provided by any such program.

ACTUARIAL SOUNDNESS. Any retirement plan-or system established for
officers or employees of the Police or Fire Departments shall be actuarially
sound; and an actuarial report thereon shall be obtained at intervals not
exceeding five (5) years.

DEFINITIONS. As used in this Section, “service” means service as defined on
the effective date of this Charter in Topic 5 of Part 3A of Chapter 9 of Article 11
of the San José Municipal Code; and “final compensation” means final
compensation as defined on the effective date of this Charter in Topie 1 of Part
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3A of Chapter 9 of Article II of the San José Munjcipal Code, except that with
respect to officers and employees who on the effective date of this Charter are
members of the Police and Fire Department Retirement Plan ostablished by Part
3 of Chapter 9 of Article II of the San José Municipa] Code “final
compensation” shall be deemed to mean the average monthly pay recejved by
any such officcr or employee during the three (3) years immediately preceding
his or her request for retitement. Alsoe, as used in this Section, “disabled” means
the incurrence of a disability, short of death, of permanent duration, resulting

- from injury or diseasc, which renders the officer or employee incapable of

continuing to satisfactorily assume the responsibilities and perform the duties
and functions of his or her office or position and of any other office or position
in the same classification of offices or positions to which the City may offer to
transfer him or her; provided, however, that such a disability shall be deemed to
be of permanent duration if the City or any of its authorized agencies finds that
such disability will continue at least until the disabled person attains the age of
fifty-five (55) years.

- MISCELLANEQUS. ' The benefits hereinabove sp'eciﬁed are minimum only;

and the Council, in its discretion, may grant greater or additional benefits, The
City shall not be deemed obligated, by virtue of any of the above provisions, to
continue to employ any person or persons until he or she or they qualify for or
request any retirement benefits.  Also, anything hereinabove to the contrary

‘notwithstanding, any retirement allowance may be terminated and cancelled if

the person otherwise entitled thereto commits treason or is convicted of a
felony. : :

PERSONS EXCLUDED. The provisions of this Section shall not apply to any
of the following persons, the same being hereby excluded from the application
of the abave provisions, 10 wit: Any and all persons hereinabove mentioned or
referred to in Section 1501; officers or employees whose principal duties are
those of a telephone operator, clerk, stenographer, secretary, machinist or
mechanic; and any and all other officers or employees whose principal duties or
functions do not fall clearly within the scope of active law enforcement or
active fire fighting and prevention service even though such an officer or

‘employee is subject to occasional call or is occasionally called upon to perform

duties or functions within the scope of active law enforcement service or active
fire fighting or prevention service, excepting persons employed and qualifying
as police pairolmen or in equal or higher rank in the police department
irrespective of the duties to which they are assigned, or persons employed and
qualifying as firemen, fire fighters, hosemen or in equal or higher rank in the
fire department irrespective of the duties to which they are assigned. Also, the
provisions of this Section shall not apply to any pérson or persons who have
been retired from the service of the City prior fo the effective date of this
Charter, '

Amended af election June 7, 1994
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. SECTION 1505 Minimum Benefits for Officers and Emp!oyees Other Than
. Members of the Police or Fire Departments.

The Council, by ordinance, shall provide the following minimum benefits for al} officers and
employees of the City excepling those who are hereinafter excluded from the application of
this Section. : ' :

() SERVICE RETIREMENT. An officer or employee of the City, other than

' those hercinafter exclided, shall be entitied, upon his or ber request, to be
retired from City service and to receive during such retirement until his or her
death an annual retivement allowance equal to two percent (2%) of his or her
“final compensation,” hereinafter defined, per cach year of his or her first
twenty-five (25) years of service, hereinafter defined, plus one percent (1%) of
such final compensation per each year of his or her service in excess of twenty-
five (25) years, subject to a maximum of eighty-five percent (85%) of such final
compensation, ifhe or she:

(1) Completes twenty-five (25) years or more of “service,” hereinafter
defined, and attains, while holding such office or employment, the age of
fifty-five (55) years or more; or :

(2) Attaius, while holding such office or employment, the age of: seventy (70)
' years or more regardless of his or her years of service.

(b) DISABILITY RETIREMENT. An officer or employee of the City, other than
" those hercinafter excluded, who has completed ten (10) years of “service,”
hereinafter defined, and is “disabled,” as such term is hereinafter defined, while
holding such office or employment, and applies for a disability retirement while
holding such office or employment, shall be entifled, upon his or her request, to .
be retired from City service because of such disability, and to thereafier receive,

- durmg the period of such disability, a monthly disability retitement atlowance-
equal in amouint to the monthly disability retirement allowance provided for in =~
Topic 16 of Part 4 of Chapter 9 of Article II of the San José Municipal Code.as
said Topic and Chapter read on the effective date of this Charter.

(c) CONTRIBUTIONS. Contributions required to be made by officers and
employees of the City, other than those hereinafter excluded, to any retirement
fund, system or plan for or because of current service or current service benefits
of or for such officers or employees, in relation to and as compared with
confributions made by the City for such purpose, shall not exceed the ratio of
three (3) for such officers and employees to eight (8) for the City. The
foregoing provision, however, does not apply to any contributions required for
or because of any prior sérvice or prior service benefits, nor to any contributions
required for or because of membership in the Federal Old Age and Survivorship
Insurance Program or any other Federal insurance or retirement program or for
or because of any benefits provided by any such program.
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(d) DEFINITIONS. As used in this Section, “service” means all service for which

(©

)

an officer or employee is entitled to credit under the provisions of the retirement
system cstablished by Part 4 of Chapter 9 of Article I1 of the San Jos¢ Municipal
Code as such Parl 4 reads on the effective date of this Charter; and “final
compensation” means final compensation as defined on the effective date of this
Charter in Topic | of Part 4 of Chapter 9 of Article II of the San José Municipal
Code. Also, as uvsed in this Section, “disabled” means the incurrence of a
disability, short of death, resulting from injury or disease, which renders the
officer or emnployee incapable of continuing fo satisfactorily assume the
responsibilities and perform the duties and functions of his or her office or
position and of any other office or position in the same classification. of offices
or positions to which the City may offer to transfer him or her.

MISCELLANEOUS. The benefits hercinabove specified are minimum only;

and the Council in its discretion, may grant greater or additional benefits, The
City shall not be deemed obligated, by virtue of any of the above provisions, to
continue to employ any person or persons until he or she or they qualify for or
request any retirement benefits. Also, anything hereinabove to the contrary
notwithstanding, any service or disability refirement allowance may be
terminated and cancelled if the person otherwise entitled thereto commits
treason or is convicted Of a felony.

'PERSONS EXCLUDED. The provisions of this Section shall not apply to any

of the following persons, the same being hereby excluded fronr the application
of the above provisions, to wit: Any and all persons mentioned or referred to in
Section 1501; and any and all officers and employees in the Police Department
and Fire Department of the City; any person or persons who have been refired
from the service of the City prior to the effective date of this Charter; and any
and all persons to whom, on the effective date of this Charter, the provisions of
Topic 15A of Part 4 of Chapter 9 of Article II of the San José Municipal Code,
as it reads on the effective date of this Charter, do not apply.

Amended at election June 7, 1994

SECTION 16086. Conformance to State and Federé] Law.

Notwithstanding any other provisions of this Article, the City Council may, by ordinance,
and subject-te the provisions of California Govemment Code Section 3500 et seq., provide
for the conformance of any retirement plan or plans established and maintained by the City
of San José to Section 415 of the United States Internal Revenue Code or other applicable
provisions of the laws of the United States or the State of California.

Added at election June 5, 1990 :
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ARTICLE XV-A
RETIREMENT

SECTION 1501-A, Findings.

The following services are essential (o the health, safety, quality of life and well-being of San
Jose residents: police protection; fire protection; street’ maintenance; libraries; and
community centers (hexeafter “Essential City Services”). '

The City’s ability to provide its citizens with Essential City Services has been and continues
to be threatened by budget cuts caused mainly by the climbing costs of employee benefit
programs, and exacerbated by the economic erisis, The employer cost of the City’s
retirement plans is expected {o continue to increase in the near future. In addition, the City’s
costs for other post employment benefits — primarily health benefits - are increasing. To
adequately fund these costs, the City would be required to make additional cuis to Essential
City Services.

By any measure, current and projected reductions in service levels are unacceptable, and will
endanger the health, safety and well-being of the residents of San Jose.

Without the reasonable cost containment provided in this Act, the economic viability of the
City, aid hence, the City’s employment benefit programs, will be placed at an imminent risk.

The City and its residents always intended that post employment benefits be fair, reasonable’
and subject to the City’s ability to pay without jeopardizing City services. At the same time,
the City is and must remain committed to preserving the health, safety and weil«bemg of its
residents.

By this Act, the voters find and declare that post employment benefits must be adjusted ina
manner that protects the City’s viability and public safety, at the same time allowing fox the-
continuation of fair post-employment benefits for its workers. :

The Charter currently provides that the City retains the authority {o amend or otherwise
change any of its retirement plans, subject to other provisions of the Charter.

This Act is intended to strengthen the finances of the City to ensure ithe City’s sustained-
ability to fund a reasonable level of benefits as contemplated ai the time of the voters’ initial
adoption of the City’s retitement programs. It is further designed to ensure that future
retirement benefit increases be approved by the voters. .

SECTION 1502-A. Intent,
This Act is intended to ensure the City can provide reasonable and sustainable post

employment benefits while at the same time delivering Essential City Servnces to the
residents of San Jose.
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The City reaffirms its plenary authority as a charter city to contro} and manage all
compensation provided fo its employees as a municipal affair under the California
Constitution.,

The City reaffirms its inhetent right to act responsibly to preserve the health, welfare and
well-being of its residents,

This Act is not intended to deprive any current or former employees of benefits earned and
acerued for prior service as of the time of the Act’s effective date; rather, the Act is intended
to preserve earned benefits as of the effective date of the Act.

This Act is not intended 1o reduce the pension amounts received by any retiree or to take
away any cost of living increases paid to retirees as of the effective date of the Aect.

The City expressly retains-its authority existing as of January 1, 2012, to amend, change or
terminate any retirement or other post employment benefit program provided by the City
~ pursuant to Charter Sections 1500 and 1503, .

SECTION 1503-A, Act Supersedes All Conflicting Provisions.

The provisions of this Act shall prevail over all other conflicting or inconsistent wage,
pension or post employment benefit provisions in the Charter, ordinances, resclutions or
other enactments. :

The City Council shall adopt ordinances as a ppropriate to implement and effectuate the
. brovisions of this Act. The goal is that such ordinances shall become effective no later than
September 30, 2012, :

SECTION 1504-A. Resewata‘onbf Voter Authority.

The voters expressly reserve the right to consider any change in mafters related to pension
and other post employment benefits. Neither the City Council, nor any arbitrator appointed
pursuant to Charter Section 1111, shall have authority to agree to or provide any increase in
pension and/or retirce healthcare benefits without voter approval, except that the Council
shall have the authotity to adopt Tier 2 pension benefit plans within the limits set forth
herein. ’ '

SECTION 1505-A, ‘Reservation of Rights to City Council.

Subject to the limitations set forth in this Act, the City Council retains its authority to take all
actions necessary to effectuate the terms of this Act, to make any and all changes to
retirement plans necessary to ensure the preservation of the tax status of the plans, and at any
time, or from time to time, to amend or otherwise change any retirtement plan or plans or
* “establish new or different plan or plans for ali or any officers or employees subject to the
terms of this Act, . ’
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SECTION 1506-A. Current Empidyees.

(@  “Currcnt Employees” means employees of the City of San Jose as of the effective
date of this Act and who are not covered under the Tier 2 Plan (Section 8).

(b}  Unless they voluntarily opt in to the Voluntary Election Program (“VEP,” described
herein), Current Employees shall have their compensation adjusted through additional
retirement contributions in increments of 4% of pensionable pay per year, up to a maximum
of 16%, but no more than 50% of the costs to amorlize any pension unfunded liabilities,
except for any pension unfunded liabilities that may exist due to Tier 2 benefits in the future.
These contributions shall be in addition to employees’ normal pension contributions and
confributions towards retiree healthcare benefits.

(c) The starting date for an employee’s compensation adjustment under this Section shall

be June 23, 2013, regardless of whether the VEP has been implemented. If the VEP has not
been implemented for any reason, the compensation adjustments shall apply to all Current

 Employees. ' ‘

()  The compensation adjustment through additional employee contributions for Current
Employees shall be calculated separately for employees in the Police and Fire Departiment
Retirement Plan and employees in the Federated City Employees® Retirement System. '

(¢  The compensation adjustment shall be treated in the same manner as any other
employee .contributions. Accordingly, the voters intend these additional payments 1o be
made on a pre-tax basis through payroll deductions pursuant to applicable Internal Revenue
Code Sections. The additional contributions shall be subject to withdrawal, return and
redeposit in the same manner as any other employce contributions,

SECTION 1507-A. One Time Voluntary Election Program (“VEP"),

The City Council shall adopt a Voluntary Election Program (“VEP”) for all Current
Employees who are members of the existing retirement plans of the City as of the effective
. date of this Act. The implementation of the VEP is contingent upon receipt of IRS approval,
The VEP shall permit Current Employces 2 one time [imited period to enroll in an alternative
retirement program which, as described herein, shall preserve an employee’s earned benefit
accrual; the change in benefit accrual will apply-only to the employee’s future City service.
Employees who opt into the VEP will be required to sign an irrevocable election wajver (as
well as their spouse or domestic partner, former spouse or former domestic partner, if legally
- required) acknowledging that the employee irrevocably relinquishes his or her existing level
of retirement benefits and has voluntarily chosen reduced benefits, as specified below.

The VEP shall have the following features and limitations:

(8)  The plan shall not déprivc any Current Employee who chooses to enroll in the VEP of
the accrual rate (e.g. 2.5%) eamned and accrued for service prior to the VEP’s effective date;
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thus, the benefit accrual rate carned and accrued by mdlv;dua} employees for that prior
service shall be preserved for payment at the time of retirement,

®

(©)

Pension benefits under the VEP shall be based on the following limitations:

() ‘The accrual rate shall be 2.0% of “final compensation”, hereinafter
defined, per year of service for future years of service only.

(ii) The maximum benefit shall remain the same as the maximum benefit for-
Current Employees.

(i)  The current age of eligibility for service retirement under the existing plan as
approved by the City Council as of the effective date of the Act for all
years of service shall increase by six months anmuially on July 1 of each
year until the retirement age reaches the age of 57 for employces in the
Police and Fire Department Refiremont Plan and the age of 62 for
employees in the Federated City Employees’ Retirement System, Earlier
retirement shall be permitted with reduced payments that do not exceed
the actuarial value of full retirement. For service retirement, an employee
may not retire any earlier than the age of 55 in the Federated City
Employees” Retirement System and the age of 50 in the Police and Flrc
Department Retirement Plan.

| (ivy  The c}_igibility to retire at thirty (30) years of service regardless of age shall

increase by 6 months annually on July 1 of each year starting July 1, 2017,

(v)  Cost of living adjustments shall be Jimited to the increase in the consumer
price index, (San Jose — San Francisco ~ Oakland U.S. Bureau of Labor
Statistics index, CPI-U, December to December), capped at 1.5% per
fiscal year. The first COLA adjustment fdllowing the effective date of the
Act will be prorated based on the number of remaining nonths in the year
after retirement of the employce,

(vi) “Final coxilpensation’; shall mean the average annual pensionr;lble pay of
the highest three consecutive years of service.

(vii)  An employcc will be eligible for a full year of service credit upon reaching _
2080 hours of regular time worked (including paid leave, but not mcludmg
‘overtime).

The cost sharing for the VEP for current sexvice or current service benefits (“Normal
Cost”) shall not exceed the ratio of 3 for employees and 8 for the City, as presently

-set forth in the Charter. Employees who opt inte the VEP will not be respon51ble for

the payment of any pension unfunded liabilities of the system or plan.
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(@)  VEP Survivorship Benefits.

(3] Survivorship benefits for a death before retirement shall remain the same
as the survivorship benefits for Current Employees in each plan.

(1) Survivorship benefits for a spouse or domestic partner and/or child(ren)
designated at the time of retirement for death after retirement shall be 50%
of the pension benefit that the retiree was receiving, At the time of
retirement, retirees can at their own cost elect additional survivorship
benefits by taking an actuatially equivalent reduced benefit.

(e) VEP Dlsabxhty Retirement Benefits.

) A service connected dxsablllty retlrement beneﬁt as hereinafter defined,
shall be as follows :

The employee of former employee shall. receive an annual benefit based on
50% of the average annual pensionable pay of the highest three consecutwe
years of service.

i)y A non-service connected disability retirement
benefit shall be as follows:

The employee or former employee shall receive 2.0% times yca:s of City
-Service (minimum 20% and maximum of 50%) based on the average annual
pensionable pay of the highest three consecutive years of service. Employees
shall not be eligible for a non-service connected disability retirement unless
they have 5 years of service with the City.

(i)  Cost of Living Adjustment (“COLA”) provisions w111 be the same as for the
. service retirement benefit in the VEP,

SECTION 1508-A. Future Employees — Limitation on Retirement Benefits ~
Tier 2. . '

To the extent not already enacted, the City shall adopt a retirement progrmn for einployees
~ hired on or after the ordinance enacting Tier 2 is adopted.  This retirement program — for
new employees - shall be referred to as “Tier 2.” '

!

The Tier 2 program shall be limited as follows:

(a) The program may be designed. as a “hybrid plan” consisting of a combination of
‘Social Seeurity, a defined Lenefit plan and/or a defined coutribution plan, If the City
provides a defined benefit plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan (both normal cost and unfunded liabilities). The City
may contribute to a defined contribution or other retirement plan only when and 1o the extent
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the total City contribution does not exceed 9%. If the City’s share of a Tier 2 defined benefit
plan is less than 9%, the Cily may, but shall not be requxred to, contribute the differencc to a
defined contribution plan.

(b)  For any defined benefit plan, the age of eligibility for payment of accrued service
retirement benefits shall be 65, except for sworn police officers and firefighters, whose
service retirement age shall be 60. Farlier retirement may be penmlted with reduced
payments that do not exceed the actuarial value of full retirement. For service refirement, an -
employee may not retire any earlier than the age of 55 in the Federated City Employees’
Retirement System and the age of 50 in the Police and Fire Department Retirement Plan,

(c) For any defined benefit plan, cost of living adgustments shall be limited {o the
increase in the consumer price index (San Jose — San Francisco — Qakland U.S. Bureau of-
Labor Statistics index, CPI-U, December to December), capped at 1.5% per fiscal year. The -
first COLA adjustment will be prorated based on the number of months retired.

(d)  For any defined benefit plan, “final compensation” shall mean the average annual
garned pay of the highest three consecutive years of service. -Final compensation shall be
“base pay only, excluding premium pays or other additional compensation.

(e) For any defined benefit plan, benefits shall accrue at a rate not to exceed 2% per year
of service, not to exceed 65% of final compensation.

(f) ‘For any defined benefit plan, an employee will be eligible for a full year of service
credit upoh reaching 2080 hours of regular time worked (including paid leave, but not
including overtime),

(g) Employees who leave or have left City service and are subsequently rehired or
reinstated shall be placed into the second tier of benefits (Tier 2). Employees who have at
lcast five (5) years of service credit in the Federated City Employees’ Retirement System or
at least ten (10) years of service credit in the Police and Fire Department Retirement Plan on
_the date of separation and who have not obtained a return of contributions will have their
benefit accrual rate preserved for the years of service prior to their leaving City seivice.

(h)  Any plan adopted by the City Council is subject to termination or amendmem in the
. Council’s djscretion.. No plan subject to this section shall create a vested night to any bencﬁt

* SECTION 1508-A. Disability Retirements.

(a)  To receive any disability retirement benefit under any pension plan, City employees .
must be incapable of engaging in any gainful employment for the City, but not yet eligible to
retire (in terms of age and years of service). The determination of qualification fot a -
disability retirement shall be made regardicss of whether there are other posmons available at
the time a detenmination is made.
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(b)  An employee is considered “disabled” for purposes of qualifying for a disabiiity ‘
retirement, if all of the following is met:

(i) An employee cannot do work that they did before; and
(i)  Itisdetermined that

1) an employee in the Federated City Employees’ Retirement System
cannot perform any other jobs described in the City’s classification
plan because of his or her medical condition(s); or '

2) an employee in the Pohce and Fire Dcpartment Retirement Plan
cannot perform any other jobs described in the City’s classification
plan in the employee’s department because of has or her medical
condition(s); and .

(ili)  The employee’s disability has lasted or is expected to last for at least one year
or to result in death,

{c) Determinations of disability shall be made by an independent panel of medical
‘experts, appointed by the City Council. The independent pancl shall serve to make disability
determinations for both plans. Bmployees and the City shall have a right of appeal to an
administrative law judge.

{d).  The City may provide matching funds fo obtain long term disability insurance for
“employees who do not qualify for a disability retirement but incur long term reductions in
compensation as the result of work related injuries.

(¢)  The City shall not pay workers® compensation benefits for disability on fop of
disability retirement benefits without an offset to the service connected disability retireient
allowance to eliminate duphcatton of benefits for the same cause of disability, consistent
with the curtent provisions in the Federated City Employecs’ Retirement System.

SECTION 1510-A. Emergency Neasures to Contam Retnree Cost of Living
Adjustments.

If the City Council adopts a resojution declaring a fiscal and service leve) emergency, with a
finding that it is necessary to suspend increases in cost of living payments to retirees the City
may adopt the following emergency measures, applicable to retirecs (current and {uture
retirees employed as of the effective date of this Act):

(a) - Cost of living adjustments (“COLASs”) shall be temporarily suspénded for all retirees
in whole or in part for up to five years, The City Council shall restore COLASs prospectively
(in whole or in part); if it determines that the fiscal emergency has eased sufficiently to
permit the City to provide essential services protecting the health and well-being of City
residents while paying the cost of such COLAs, ‘
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(b)  Inthe event the City Council restores all or part of the COLA, it shall not exceed 3%
for Current Retirees and Current Employees who did not opt into the VEP and 1.5% for ,
Current Employees who opted into the VEP and 1.5% for employeces in Tier 2.

SECTION 1511-A. Supplemental Payments to Refirees.

The Supplemental Retiree Benefit Reserve (“SRBR™) shall be discontinued, and the assets
returned to the appropriate retirement trust fund. Any supplemental payments to mnrees in
addition to the benefits suthorized herein shall not be funded from plan assets.

SECTION 1512-A. Retiree Healthcare.

(a) Minimtum Contributions. Existing and new employees must coniribute a
minimum of 50% of the cost of retiree healthcare, including both normal cost and unfunded
fiabilities.

(b) . Reservation of Riglits. No retiree healtheare plan or benefit shall grant any vested
right, as the City retains its power to amend, change or terminate any plan provision.

{c) Low Cost Plan. For purposes of retiree healthcare benefits, “low cost plan” shall be
defined as the medical plan which has the lowest monihly premium available to any active
employee in either the Police and Fire Department. Retirement Plan or Federaled City
" Employces” Retirement System.

SECTiON 1613-A. Actuarial Soundness (for bhoth pension and retiree
healthcare plans). ' ' . -

(a)  All plans adopted pursuant to the Act shall be subject to an actoarial analysis publicly
disclosed before adoption by the City Council, and pursuant to an independent valuation
uging standards set by the Govetnment Accounting Standards Board and the Actuarial
Standards Board, as may be amended from time to time. All plans adopted pursuant to the
Act shall: (i) be actuarially sound; (ii) minimize any risk to the City and its residents; and
(iii) bé prudent and reasonable in light of the economic climate. The employges covered
under the plans must share 1 in the investment, mortality, and other risks and expenses of the
plans

(b)  All of the City’s pension and retiree healthcare plans must be actuarially sound, with
unfunded habilities determined annually through an independent audit using standards set by
the Government Accounting Standards Board and the Actuarial Standards Board. No benefit
or expense may be paid from the plans without being actvarially funded and explicitly
recognized in determining the annual City and employee contributions into the plans,

(¢)  In setting the actuarial assumptions for the plans, valuing the liabilities of the plans,
and determining the contributions required to fund the plans, the objectives of the City’s
retirement boards shall be to:
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) achieve and maintain foll funding of the plans wsing at least a median
economic planning scenario. The likelihood of favorable plan experience
should be greater than the likelihood of unfavorable plan experience; and

(if)  ensure fair and equitable treaiment for current and future plan members and
taxpayers with respect 1o the. costs of the plans, and minimize any
intergenerational transfer of costs.

(d  When investing the assets of the plans, the objective of the City’s retitement boards
shall be to maximize the rate of return without undue risk of loss while having proper regard
to: ' ‘ o :

@ the funding objectives and actuarial assumptions of the plans; and

(i}  the need to inimize rthe vo]ét;llty of the plans’ surplus or deficil and, by
extension, the impact on the volatility of contributions required to be made by
the City or employees.

SECTION 1514-A. Savings.

In the event Section 6 (b) is determined fo be illegal, invalid or unenforceable as to Current
Employees (using the definition in Section 6(a)), then, to the maximum extent permitted by
law, an equivalent amount of savings shall be obtained through pay reductions. Any pay
reductions implemented pursuant to this section shall not exceed 4% of compensation each
year, capped at a maximum of 16% of pay.

SECTION 1515-A. Severability. : |

(a)  -This Act shall be interpreted so as to be consistent with all federal and state laws,
rules and reguiations. The provisions of this Act are severable. If any scetion, sub-section,
sentence or clause (“portion”) of this Act is held to be invalid or unconstitutional by a final
judgment of a court, such decision shall not affect the validity of the remaining portions of
this amendment. The voters hereby declare that this Act, and each portion, would have been
adopted itrespective of whether any one or more portions of the Act are found invalid, If any
portion of this Act is held invalid as applied to any person or circurastance, such invalidity
shall not affect any application of this Act which can be given effect. In particular, if any
portion of this Act is held invalid as to Current Retirees, this shall not affect the application
to Current Employees. If any portion of this Act is held invalid as to Current Employees, this
shall not affect the application to New Employees. This Act shall be broadly construed 1o -
achieve its stated purposes,” It is the intent of the volers that the provisions of this-Act be
interpreted or implemented by the City, courts and others in a mauner that facilitates the
purposes set forth herein.

(b}  Ifany ordinance adopted pursnant to the Act is held to be invalid, unconstitutional or
otherwise unenforceable by a final judgment, the matter shail be referred to the City Council
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for determination as to whether to amend the ordinance consistent with the judgment, or
whether to determine the section severable and incffective.
Added ar election November 6, 2012

ARTICLE XVI
ELECTIONS

SECTION 1600. Municipal Elections,

All municipal elections shall be held in accordance with the following;

(a)

)
©
@
©

®
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REGULAR MUNICIPAL ELECTIONS. A Regular Municipal Election is
either a regularly scheduled Primary or Run-off Municipal Election. Such
elections shall be held every two years, with the election for Mayor and for the
odd numbered Council Districts being every four (4) years beginning with 1994,
and the election for the even numbered Council Districts being every four (4)
years beginning in 1996. Each member’s term shall commence on the first day
of January next following, and end on the last day of December in the fourth
calendar year succeeding, the date of the member’s election. A regulatly
scheduled Primary Election shall be held on the same date that the State of
California holds its Direct Primary Election. A Run-off Municipal Election
shall be held on the same date the State of California holds jts Statewide
General Election, :

| GENERAL ELECTIONS. Elections which are held simuitaneously in all

districts of the City, whether municipal, county or state ¢lections are referred to

"as General Elections.

SPECIAL MUNICIPAL ELECTIONS. Special Municipal Elections ate
clections scheduled pursnant to Section 1601. The dates of any Special
Municipal Election shall bé set by resolution.

RUN-OFF QUALIFICATION. The two candidates who poll the greatest
number of votes for office in the Primary Municipal Election shall be the only
candidates whose names shall appeac on the ballot as candldates for such office
at the follomng Run-~off Municipal Election.

TI'ES Anything elsewhere to the contrary -notwithstanding; all ties in any
municipal election shall be decided by lot during open meeting of the Council,
under the direction of the Council.

DEATH OF A CANDIDATE. Ifa candidate dics after the filing of nomination
papers for the primary election; the deceased candidate i5 treated as a candidate
for all election purposes. If the deceased candidate is elected, the office will be
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declared vacant as of the beginning of the term of office for which the clection
was held. The position shall be filled in accordance with Section 410,

{g) MAJORITY OF VOTES. No person shall be declared elecied {o the office of .

the Mayor or Council member at any municipal clection unless the person
receives a majority of the voles cast for such office.
Amended at elections June 7, 1966, June 2, 1970, June 7, 1972, November 8, 1994 and
Amended at election Maych 26, 1996

SECTION 1801. Special Municipal Elections.

All municipél elections, other than Regular Municipal Elections, shall be deemed to be

Special Municipal Elections.

No Special Municipal Blection shall be held at any time other than at the time of 2 Regular
Municipal B]cction or a General Election, except in any of the following situations:

(a) Where such election is held pursuant fo Secﬂon 410 to fill a vacancy in the
‘ Coungil;

(b) Where such election is held pursuant to the initiative, referendum and recall

provisions of Sections 1603 and 1604;

' (¢c) Where the Council calls such an election pursuant to any provision of Sechons
34450 and following of the California Gove.mment Code;

(d) Where such clection is consolidated with a state, countly or school district
- - election hcld in the County of Santa Clara' or :

(e} Where the holdmg of a Special Municipal Electlon at another time is authorlzed
by the afﬁnnanve vote of ten (10) members of the Council. ‘

Subject fo the above provisions, Special Municipal Elections shall be held at such times and

for such purposes as the Council may authonze
Amended at election June 2, 1970

Amended at election November 7, 1978
Amended at election November 8, 1994

SECTION 1602, Election Procedure.

Except as otherwise provided by ordinance hereafter enacted, all municipal elections shall be
held in accordance with the provisions of the Elections Code of the State of California, as the
same now exist or may hereafter be amended, for the holding of elections in cities, insofar as
the same are not in conflict with this Charter,
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SECTION 1603. Initiative, Referendum and Recall.

The powers of initiative, referendum and the recall of elected municipal officers are hereby
reserved to the electors of the City. The provisions of the Elections Code of the State of
California, as the same now exist or may hereafler be amended, governing the initiative and
referendum and the recall of municipal officers in cifies shall be applicable insofar as the
same are not in conflict with this Charter; provided, however, that the number of signatures
required shall be as follows:

(a) INITIATIVE. To initiate proceedings for the exercise of the power of initiative,
~ either of the following provisions shall apply as is applicable:

(1) If the petition is signed by duly qualified electors of the City equal in
number to at least eight percent (8%) of the number of persons eligible to
vote according to the last report of registration filed by the County
Registrar of Voters with the Sccretary of State, which is in effect at the
time the notice of intent to circulate the petition is published, and contains
a request that the proposed ordinance be submitted immediately to a vote

-of the people at a Special Municipal Election, the Council shall either pass

the proposed ordinance for publication, without alieration, at the regular
meeting at which it is presented by the City Clerk -and adopt sajd
ordinance within ten (10} days after it is presented, or immediately call a
Special Municipal Election at which the ordinance, without aiteration,
shall be submitted to a vote of the voters of the City.

(2) If the petition is signed by duly qualified electors of the City equal in
" number to at least five percent (5%) of the number of persons eligible to
vote according to the last report of registration filed by the County
Registrar of Voters with the Secretary of State, which is in effect at the
time the notice of intent to circulate the petition is published, and the
ordinance petitioned for is not required to be, or for any reason is not,
submitted fo the voters at a Special Municipal Election, and is not adopted

~ without alteration by the Council, then the proposed ordinance, without
alteration, shall be submitted by the Council to the voters at the next -
Generai Election,

In the event that a petition is submitted in accordance with the provisions
of either subparagraphs (1) or (2) of subsection (a), and the Council
submits said proposed ordinance to a vote of the voters of the City, the
Council may not at the same time submit an alternative ordinance.

(b) REFERENDUM. To initiate proccedings for the exercise of the power of
teferendum, the petition shall be signed by duly qualified electors of the City
equal in number to at least eight percent (8%) of the number of persons eligible
to vote according to the last report of registralion filed by the County Registrar
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of Voters with the Secretary of State, which is in effect at the time of adoption
of the ordinance or measure which is the subject of the petition,

(¢) RECALL OF THE MAYOR. To initiate proccedings for the exercise of the
- power of recall of the Mayor, the petition shall be signed by duly qualified
electors of the City equal in number to at Jeast twelve percent (12%) of the
number of persons eligible to vote according to the last repori of registration
filed by the County Registrar of Voters with the Seerctary of State, which is in
effect at the time the notice of intent {o eirculate the petition is published.

(d) RECALL OF COUNCIL MEMBER. To initiate proceedings for the exercise of
the power of recall of a Couneil member elected by a District, the petition shall
. be signed by duly qualified electors of the District equal in number to at least
twelve percent {12%) of the number of persons residing in the District eligible
to vote according to the last report of registration filed by the County Registrar
of Voters with the Secretary of State, which is in effect at the time the notice of
intent to circulate the petition is published.
Amended at election June 2, 1970
Amended at election November 7, 1978
Amended ot election June 6, 1994
Amended at election November 8, 1994

SECTION 1604. Removal of City Manager.

The electors of the City do hereby reserve the power to remove from his or her office the
person holding the position of City Manager. The provisions of the Elections Code of the
State of California goveming the recall of holders of elective offices of cities, as they now
exist or may hereafter be amended, shall be applicable, insofar as the same are not in conflict
with this Charter, to the removal from his or her office of the person holding the position of
City Manager, the same as if Lhe position.of City Manager were an elective office; provided,

however, that:

(a) To initiate proceedings for the exercise of said power, the pefition shall be -
signed by duly qualified electors of the City equal in number to at least the same
percentage of the number of persons eligible to vote according to the last report
of registration filed by the County Registrar of Voters with the Secretary of
State, which is in effect at the time the notice of intent to circulate the petition is
published, as is required for recall petitions under the provisions of sub~sect10n
(¢) of Section 1603 of this Charter.

(b) If a vacancy oceurs in the office of City Managér after a removal petition has
been filed, no election need be held;

(¢} There shall be no nomination of candidates to succeed the incumbent in the
event the incumbent is removed from office. If the incumbent is removed from
his or her office pursuant to the provisions of this Section, a successor shall be
appointed by the Couneil. '
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No person who has been removed from the office of City Manager pursuant to the provisions
of this Section shall be reappointed thereto within a period of four (4) years from and afier
date of such removal.

Amended at election June 7, 1994

ARTICLE XVII §
GENERAL PROVISJONS

SECTION 1700. Parks. -

- Except as otherwise provided elsewhere in this Charter, the public parks of the City shall be
inalienable unless otherwise authorized by the affirmative votes of the majority of the electors
voting on such a proposifion in cach case; provided and excepting, however, that the same or
any inferest therein, or any concessions or privileges therein or in any building or strueture
situate therein, may be leased by the Council, or the Council may grant permits o licenses for
the same, without any vote of any electors, if the term of each such lease or permit does not
exeeed three (3) years. As used herein “public parks” means any and all lands of the City
which have been or are dedicated, improved and opened to the public for public park purposes.

SECTION 1700.1. Council Authority to Enter into Long Term Agreements'

The City Council may enter into long term leases, concessions, permits or other agreements
(“Agreements™) with individuals or non-City entities, to allow use of public parks for lerms
of up to 25 years at a time, without voter approval, if the Council determines that Agreement
would benefit the community and that the following conditions have been met:

) the Agreement would enhance the designated recreational purposes for the
.. public park; o o

(iiy  the public park subject to the Agreement is more than 5 acres in size and has
at least 1 Community Serving Amenity, as defined below;

(i)  the Agreement complies with an adopted City Council policy for Long Term
Agreements in Parks, which defines community outreach standards,
requirements for affordable access to the public park, periodic performance
reviews, and early termination rights among other things; and

(iv)  any funds received by the City from the Agreement shall be used for
recteational purposes. -

A “Community Serving Amenity” is defined as one of the following: = Pool, Community
Center or Reservable Sports Field or similar recreational improvements in a park and that is
described in the City's approved master strategic plan for parks and community facilities.
Nothing herein.is intended to limit City Council's authorily to enter into othet long term
agreements on parks which have been approved by the voters. '
Added at election November 4, 2008
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SECTION 1701. Underground Parking Stations in Parks.

Whenever the Council finds with respect to any public park, plaza, or square that the
construction, when completed, in the sub-surface space thereunder of a public parking station
(including all entrance and exit approaches, openings, and ramps, ventilators, elevator shafts
and other appurtenances to such parking station) and/or the operation in the subsurface space
thereunder of a public parking station (including services incidental io such operations such
as sale of gasoline, oil and accessories and lubrication and ojling of vehicles) will not be'in
any iaterial respeet or degree defrimental to public park, plaza or square purposes or in
contravention of any conditions under which such public park, plaza or square was received,
the City, without the affirmative vote of any electors, may construct and/or operate such
public parking station in the sub-surface space under such publie park, plaza or square, or
said Council may lease to the highest responsible bidder for a ferm not to exceed fifty (50)
years, and upon such other terms and conditions as it may determine, sub-swrface space under
such public park, plaza or square for the purposc of constructing and/or operating therein
such public automobile parking station. Nothing contained in this Seetion shall be deemed to
deprive the City or its Council of any powers, nor limit or resirict any powers which the City.
or its Council may have, with respect to public parks under or by virtue of other provisions
of this Charter.

- SECTION 1702, Streets in Parks,

The Couneil, by ordinance, without the affirmative vote of any electors, may authorize the
opening, establishment and/or maintenance of streets or other public ways in or through any
of the public parks, public places or other public property of the City. Nothing contained in
this Section shall be deemed to deprive the City or its Couneil of any powers, nor limit or
resirict any powers which the Ctty or the Council may have, wnth respect to public parks,
under ot by viriue.of other provisions of this Charter,

SECTION 1703. Validity of Charter; Severability..

If any provision of this Charter, or the application thereof to any person or circumstances is
held invalid, the remainder of the Charter and the application of such provlslon o other
persons or eircumstances shall not be affected therchy.

SECTION 1704, Deﬁnitions.

Unless the provisions of the context otlierwise reéquire, as used in this Charter:

(a) “Shall” is mandatory and “may” is permissive;

(b) “Ctty” is the City of San José and “department,” “board,” “commission,”
“agency,” “officer,” or “employee” is a departiment, board, comumission, ageney,

officer or employee, as the case may be, of the City of San José; .

(¢} “Council” is the Couneil of the City of San José;
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(d) A “member of the Council” means any one of the members of the Council,
including the Mayor,

(e} “County” is the County of Santa Clara;
8] “State” is the State of California;

(g) “Newspaper of general circulation within the City” is deﬁned by Secuon 6000
of the Government Code of the Staie of California;

(h) The masculine gcnder includes the feminine and neuter.

(i) “Council Appolntces are the City Manager, the City Attomey, the City Clerk,
the Independent Police Auditor and the City Auditor
Amended ai election November 4, 1980
Amended at election November 4, 1986
Amended at election November 3, 1992
Amended at election November 5, 1996

SECGCTION 1705. Effectlve Date.

This Chaﬂcr shall be cffectlve from the time of its approval by the State legtsiature

ARTICLE XViII
TRANSITIONAL PROVISIONS

SECTION 1800. Existing Laws, Ordinances, Regulations, Etc,

All City ordinances, resolutions, orders and regulations which are in force when this Charter-
becomes effective are repealed to the extent that they conflict or are inconsistent with, or
interfere with the effective operation of, this Charter or of any ordinances or resolutions
adopted pursuant thereto. To the extent that the Constitution of the State of California
permits, all State laws relatitig to or affecting this City or its agencies, officers or employees -
which are in force when this Charter becomes effective are superseded to the extent that they
conflict or are inconsistent with, or interfere with the operation of, fhlS Charter or of
ordinances or resolutions adopted pursuant thereto.

All City ordinances, resolutions, orders and regulations which are in force when this Charter
becomes effective, if and io the extent that they are not repealed by the provisions of the
immediately preceding paragraph, shall remain in full force and effect until amended or
repealed pursuant fo the provisions of this Charter.

Without limitation of the general operation of the above provisions of this Section, or of the
number or nature of the provisions to which it applies, the Council is hereby empowered to

-
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amend or repeal any City ordinance, resolution, rule or regulation which is in force when this
Charter becomes effective notwithstanding the fact that such ordinance, rule or regulation
may have been adopted or appmved by the people of the City prior to the time this Charter
becomes effective.

. SECTION 1801. Pending Matters.

All rights, ¢laims, actlons, orders, contracts and legal or admmntrauve proceedings shall
continue except as-modified, terminated or otherwise disposed of pursuant to the provisions
of this Charter, and in each case shall be maintained, carried on or dealt with by the City
department, office or agency appropriate under this Charter.

SECTION 1802, Continuity of Agencies.

Any office, department or agency provided for in this Charler with powers and duties the
same or substantially the same as those of an office, department, or agency heretofore
existing shall be deemed to be a continuation of such office, department ar agency and shall
exercise such powers and duties as it has under this Charler in continuation of their exercise
by the office, department or agency by which the same were heretofore exercised and shall
have the power to continue any business, proceedings or other matter within the scope of its
powers and duties under this Charter commenced by.an office, depariment or agency by
which such powers and duties were heretofore exercised,

SECTION 1803. Existing Members of Boards and Commissions.

Until otherwise provided by the Council, all persons who at the time this Charter takes effect
are members of any City boards and comissions, excepting the Planning Commission, the
Civil Service Commission and the Board of Library Trustees, shall continue to hold their
respective offices and perform the duties thereof, to the extent that such duties as are not in
conflict with other provisions of this Charter, until the expiration of their respective terms or
“ until sooner removed therefrom by the Council. Membership in the Planning Commission
and inthe Civil Service Commission shall be governed by other applicable provisions of this
- Charter, The Board of Library Trustees is hereby abolished, and membership therein
vacated, as of the effective date of this Charter; provided, however, that the Courcil may, in
its discretion, establish a new library board and grant it such powers and dutjes, consistent
with other provisions of this Charter, as the Council may deem appropriate.

" SECTION 1804, E’xiéﬁng Officers and Employees.

Subject to the provisions of Section 1604, the persons holding the offices of City Manager,
City Clerk and City Attorney, respectively, at the time this Charter takes effect shall continue
to hold such offices and perform the respective duties thereof, as established by or pursnant
- to this Charter, until removed by Council. Subject to such removal, change and control as is
required, provided or authorized in or by other provisions of this Charter, all other persons
holding other appointive offices or positions in the Civil Service of the City at the time this
Charter takes effect, excepting members of boards and. commissions, shall continue fto
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perform the duties of their respective offices or positions until persons are appointed,
pursuant 1o this Charter, to succeed to or take over their duties or uniil relieved pursuant to
this Charter, of their duties.

SECTION 1805. Transfers, Etc.

If because of this Charler all or substantially all of the duties or work of any position or
employment which was in the Classified Service under the provisions of the immediately
preceding Charter are transferred from oné depariment or office to another department or
office, then in that event, unless otherwise provided by the Council, such Classified positions
or employments shall be deemed transferred to the new department or office and the persons
holding such positions or employments on the effective date of this Charter shall continue to
~ hold such posifions or employments and perform the duties and work thereof in the new
department or office, subject to such removal, supervision and control as is provided for
elsewhere in this Charter. If, upon or after the transfer by this Charter of such duties or work
of such Classified positions or employments to another department or office, said positions
are discontinued and new or revised Classified positions are created, the persons holding the
original positions shall be deemed qualified for transfer or appointment to, and may be
transferred or appointed to, the new or revised positions, without examination or further
compliance with any Civil Service regulations governing transfers or appointments, if the
duties or work thereof are substantially similar to or were substantially included within the
duties or work of their prior positions or employments.

If because of this Charter any of the duties or work of any position or employment which was
in the Unclassified Service under the provisions of the inmunediately precedmg Charter are
transferted from one department or office to another and thereafler assigned in such new
depariment or office to a Classified position in the new department or office, then in that
event; unless otherwise provided by the Council, the person holding the original Unclassified
position or employment shall be deemed qualified for transfer or appointment to, and may be
transferred or appointed to, the new Classified position to which any of his or her former
duties or work have been transferred or assigned, without examination or finther compliance
with any Civil Service regulattons governing transfers or appointments, if the duties or work
of the new Classified position are substannally similar 1o or were. substantially mciuded
within the duties or work of his or her prior pos1t10n or cmployment

Any person who js transferred pursuant to the preceding provisions of this Section from a
Classified or Unclassified position or employment in one depariment or office to a Classified
pOSlthﬂ or employment in another department or office shall acquire a non—probatlonary
status in the classification within which such new position or employment is included
pursuant to this Charter if such person has been performing the duties of such position,
employment or classification for a period of at least six (6) months immediately prior to the
effective date of this Charter; but if such person on the effective date of this Charter has been
performing such duties for a period of less than six (6) months, he or she shall have a
probatjonary status in the new classification and will acquire non-probationary status only if
and when he or she completes six (6) months of such service in such position, cmployment or
classification.

Amended at election June 7, 1994
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RES NO 76158

RESOLUTION NO. 76158

" A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE REPEALING RESOLUTION NO. 76087 AND’
CALLING AND GIVING NOTICE OF, ON ITS OWN
MOTION, THE SUBMISSION TO THE ELECTORS OF THE
CITY OF SAN JOSE, AT A SPECIAL MUNICIPAL
ELECTION TO BE HELD ON JUNE 5, 2012, A BALLOT
MEASURE PROPOSAL TO AMEND THE SAN JOSE CITY
CHARTER TO ADD A NEW ARTICLE XV-A TO REFORM
CITY PENSIONS AND BENEFITS PROVIDED TO
CURRENT EMPLOYEES AND ESTABLISH REDUCED
PENSIONS AND BENEFITS FOR NEW EMPLOYEES AND
-TO PLACE OTHER LIMITATIONS ON PENSIONS AND
BENEFITS ‘

WHEREAS, Charter Section 1600 authorizes the City Council fo setthe date fora-
Special Municipal Election; and

WHEREAS, the City Gouncil adopted Resolution No. 76087 and approved a ballot
measure for the June 5, 2012 election but directed the City Clerk not to submit the haliot
measure to the Redgistrar of Voters to allow time for further negotiations on the ballot
ieasure languags; and |

W_HEREAS, the City Council now desires-to submit to the electors of the City of San' '

- José¢ at a Special Municipal Election a baliot measure proposal to amend the San José
City Charter to add a new Article XV-A to reform pensions and benefits for current _
employees, to establish reduced pensibns and benefits for new employees and to place
other limitations on pensions and benefits; and |

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE GITY OF SAN
JOSE THAT: ' -

SECTION 1. Resolution No. 76087 Is hereby repealed.
SECTION 2. A Special Municipal Election is hereby called and ordérgd to be held in the
City of San José on June 5, 2012, for-the purpose of voting on a ballot measure to
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RES NO 76158

amend the San José City Charter to add a new Article XV-A to reform pensions and
benefits for current employees and to establish different pensions and benefits for new
employees and to place other limitations on pensions and benefits. The proposed City
Charter amendment is attached to this Resolution as Exhibit A. ‘

SECTION 3. The ballot measure will be placed on the ballot for the June 5,2012

election in the following form:

PENSION REFORM

To protect essential services, ' YES
including neighborhood police patrols,
| fire stations, libraries, community NO

centers, streets and parks, shall the
Chaﬂer be amended to reform
retirement benefits of City employees
and retirees by: increasing
employees’ confributions, estabhshmg
a voluntary reduced pension plan for -
current employees, establish pension:
cost and benefit limitations for new
employees, reform disability
retirements fo prevent abuses,
temporatily suspend refiree COLAs
during emergencies, require voter
approval for increases in future -
pension benefits?
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SECTION 4. The Gity Council hereby requesis the Board of Supervisors of the Gounty
of Santa Clara, California to permit the Registrar of Voters of Santa Clara Countyto
render o the City of San José such se&ices as the City Clerk of the City of San José
may request relating to the .conduct of the above-described Special Municipal Election
with respect to the following matters: '

Coordination of election precincts, polling places, voting
booths, voting systems and election officers; Printing and
mailing of voler pamphiets; Preparation of tabulation of resuit
of votes cast. ' .

- S8EGTION §. The City Coungll hereby requests that the Registrar of Voters of the
County of Santa Clara consolidate the Special Municipal Election called and ordered to
be held on June 5, 2012 with any other election that may be held on that date.

SECTION 8. The City Council hereby authorizes the Board of Supervisors of Santa
Clara County, Califomia to canvass the retums of the Special Municipal Election.

SECTION 7. The Gity Gouncil heteby directs the City Clerk to reimburse the County of
Santa Clara in full for any of the above-mentioned services which may be performed by
the Registrar of Voters, upon presentation of a bill to the City, with funds already.
apprOpfiated to the City Clerk for election purposes.

SECTION 8. The City Council hereby directs the City Clerk totake all actions ‘
necessary to facilitate the Special Municipal Election in the time frame specified herein
and comply with provisions of the Flections Code of the State of California, City Charter,
Ordinances, Resolutions and Policies with regard to the cond uct of the Special
- Municipal Election.
SECTION 9. Pdrsuant to Section 12111 of the Califomia Elections Code and Section
6061 of the Califomia Govemnment Cods, the City Council hereby directs the City Clerk
to (a) cause a synopsis of the proposed measure to bé published in the San José

| Mercury News, a newspaper of general circulation within the City of San José; (b)

3
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consolidate the Notice of Measure to be Voted with the Notice of Election into a single
notice; (c) transmit a copy of the Measure to the City Attorney and cause the following
statement to be printed in the impartial analysis to be prepaled by the City Attorney: “If
you would like to read the full text of the measure, see

www.sanjoseca, c;ov/cleridelectuonle{ect;on asp or call 408-535-1260 and a copy will be
sent at no cost to you.”; and (d) do all other things reqguired by law to submit the
specified measure above to .the‘ electors of the City of San José at the Special Municipal
Election, including caueing the full text of the proposed measure to be made available in
the Office of the City Clerk at no cost and posted on the City Clerk's website,

SECTION 10. Pursuant to Sections 9282 and 9285 of the California Elections Code,
the City Council hereby approves the submittal of arguments for and against the baltot

measure, if any, and authorizes the Mayor to author and submit a ballof measure
argument in favor of the ballot measure and also approves the submittal of rebuttal
 arguments in-response to arguments for and against the ballot measure and authorizes
any member or members of the City Council to author and submit a rebuttal, if any.

SECTION 11, The City Council hereby directs the City Clerk to transmit a copy of the
measure qualifying for placement on the ballot to the City Attorney for preparation of an

_impartial ana[ysis
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ADOPTED this 6th day of March, 2012, by the following vote:

AYES: CONSTANT, HERRERA, LICCARDO, NGUYEN,
OLIVERIO, PYLE, ROGHA; REED. -

NOES: CAMPOS, CHU, KALRA.

ABSENT: NONE.

DISQUALIFIED: NONE. - J Jw 2 3 &

CHUCK REED
., Mayor

;TT\\ST:

DENNTS D. HAWKINS, CMC
City Clerk . )

The foregoing instrument is
8 coxrrect copy of the original
on file in this office,

T Attest:
TONI J. TABER

Acting City Clerk R
Acting City Clerk of the City of San Joso

+, Covpty of Santx Cinra,State of California
BYM:J&]‘I {>___, Deputy
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ARTICLE XV-A EXH?B]T A

RETIREMENT

PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San Jose do hereby enact the following
-amendments to the City Charter which may be referred to as:
“The Sustainable Retirement Benefits and Compensation Act.”

Section 1501-A:  FINDINGS

The following services are essential to the health, safety, quality

of life and well-being of San Jose residents: police protection; fire
protection; street maintenance; libraries; and community centers
(hereafter “Essential City Services”). = |

The City’s ability to provide its citizens with Essential City .
Services has been and continues to be threatened by budget cuts
caused mainly by the climbing costs of employee benefit '

~ programs, and exacerbated by the economic crisis. The employer

cost of the City’s retirement plans is expected to continue to *

. increase in the near future. In addition, the City’s costs for other

. post employment benefits ~ primarily health benefits - are

increasing. To adequately fund these costs, the City would be
required to make addijtional cuts to Essential City Services.

By any measure, current and projected reductions in service
levels are unacceptable, and will endanger the health, safety and
well-being of the residents of San Jose. -

837680_2
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Without the reasonable cost containment provided in this Act, the

economic viability of the City, and hence, the City's employment

benefit programs, will be placed at an imminent risk.

The City and its residents always intended that post employment
benefits be fair, reasonable and subject to the Gity’s ability to pay
without jeopardizing City services. At the same time, the City is
and must remain committed to preserving the health, safety and -
well-being of its residents. -

By this Act, the voters find and declare that post employment
benefits must be adjusted in a manner that protects the City’s
viability and public safety, at the same time allowing for the
continuation of fair post-employment benefits for its workers.

“The Charter currently provides that the City retains the authority
to amend or otherwise change any of its retlrement plans, subject
to other prov151ons of the Charter.

This Actis intended to strengthen the finances of the City to .
ensure the City’s sustained ability to fund a reasonable level of
benefits as contemplated at the time of the voters’ initial adoption
of the City’s retirement programs. Itis further designed to ensure
that future retirement benefit increases be approved by the

voters. -

Section 1502-A: ~ INTENT
This Act is intended to ensure the City can prévide reasonable

and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose.

837680_2
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The City reaffirms its plenary auth ority as a charter city to control

and manage all compensation provided to its employees as a
municipal affair under the California Constitution.

The City reaffirms its inherent rightto act responsibly to preserve
the health, welfare and well-being of its residents.

This Actis notintended to deprive any current or former
employees of benefits earned and accrued for prior service as of
the time of the Act’s effective date; rather, the Act is intended to
preserve earned benefits as of the effective date of the Act.

This Act is notintended to reduce the pension amounts received
by any retiree or to take away any cost of living increases paid to
retirees as of the effective date of the Act.

The City expressly retains its authority existing as of January 1,

2012, to amend, change or terminate any retirement or other post

employment benefit program prov1ded by the City pursuant to
Charter Sections 1500 and 1503 ‘ :

Section 1503-A.  Act SupersedesAl'l Conflicting Provisions

The provisions of this Act shall prevail over all other conflicting
or inconsistent wage, pension or post employment benefit

- provisions-in the Charter, ordinances, resolutlons or other -
‘enactments,

“The City Council shall adoﬁt ordinances as appropriate to
implement and effectuate the provisions of this Act. The goal is

that such ordinances shall become effective no later than
September 30, 2012. |

83?680 2
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Section 1504-A. Reservation of Voter Alitllal'ity

The voters expressly reserve the right to consider any change in
matters related to pension and other post employment benefits.
Neither the City Council, nor any arbitrator appointed pursuant to
Charter Section 1111, shall have authority to agree to or provide
any increase in-pension and/or retiree healthcare benefits
without voter approval, except that the Council shall have the
authority to adopt Tier 2 pension beneﬁt plans within the limits
set forth herein.

S_ection 1505-A.  Reservation of Rights to City Council

Subject to the limitations set forth in this Act, the City Couneil
retains its authority to take all actions necessary to effectuate the
terms of this Act, to make any and all changes to retirement plans
~ hecessary to ensure the preservation of the tax status of the

-plans, and at any time, or from time to time, to amend or .
otherwise change any retirement plan or plans or establish new
or different plan or plans for all or any officers or employees
subject to the terms of this Act.

‘Section 1506-A. Current Employees

. (@) “Current Employees” means employees of the City of San
“Jose as of the effective date of this Act and who are not covered
under the Tier 2 Plan (Section 8).

(b) Unless they voluntarily opt in to the Voluntary Election -
Program (“VEP,” described herein), Current Employees shall have
“their compensation adjusted through additional retirement
contributions in increments of 4% of pensionable pay per year,
up to a maximum of 16%, but no more than 50% of the costs to

. 4
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amortize any pension unfunded-liabilities, except for any pension
unfunded liabilities that may exist due to Tier 2 benefits in the
future. These contributions shall be in addition to employees’
normal pension contributions and contributions towards retiree
healthcare benefits.

"(c) The starting date for an employee’s compensation .
- adjustment under this Section shall be June 23, 2013, regardless
of whether the VEP has been implemented. 1f the VEP has not
- been implemented for any reason, the compensation adjustments
shall apply to all Current Employees. '

(d) The compensation adjustment through additional employee |
contributions for Current Employees shall be calculated
separately for employees-in the Police and Fire Department
Retirement Plan and employees in the Federated City Employees’
Retlrement System.

(e) The compensauon ad;ustment shall be treated in the same
manner as any other employee contributions. Accordingly, the
voters intend these additional payments to be made on a pre-tax
basis through payroll deductions pursuant to applicable Internal
Revenue Code Sectlons The additional contributions shall be
subject to withdrawal, return and redeposit] in the same manner
as any other employee contributions.

Section 1507-A:  One Tlme Voluntary Election Pl ogram
. (“VI:P”)

The City Council shall adopt a Voluntary Election Program
(“VEP”) for all Current Employees who are members of the
existing retirement plans of the City as of the effective date of this
Act. The implementation of the VEP is contingent upon receipt of

5
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IRS approval. The VEP shall permit Current Employees a one
time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s earned
benefit accrual; the change in benefit accrual will apply only to
the employee’s future City service. Employees who opt into the

. VEP will be required to sign an irrevocable election waiver (as
well as their spouse or domestic partner, former spouse or
former domestic partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of
retirement benefits and has voluntar Ily chosen reduced benefits,
as speczﬁed below. - |

The VEP_ shall have the following features and limitations:

(@) The plan shall not deprive any Current Employee who
chooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earned
and accrued for service prior to the VEP’s effective date; thus, the
benefit accrual rate earned and accrued by individual employees
for that prior service shall be preserved for payment at the time
of retirement.

{b) Pension benefits under the VEP shall be based on the
following limitations:

(0 The accrual rate shall be 2.0% of “final
compensation”, hereinafter defined, per year of
service for future years of service only.

(i) The maximum benefit shall remain the same as the
‘ maximum benefit for Current Employees.

(iii)  The current age of eligibility for service retirement
. under the existing plan as approved by the City
. | E |
837680_2
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v)

(vi)

(vii)
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Council as of the effective date of the Act for all years
of service shall increase by six months annually on
July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire
Department Retirement Plan and the age of 62 for
employees in the Federated City Employees’ -
Retirement System. Earlier retirement shall be
permitted with reduced payments that do not
exceed the actuarial value of full retirement. For
service retirement, an employee may not retire any
earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in
the Police and Fire Department Retirement Plan.

The éligibility to retire at thirty (30} years of service:
regardless of age shall increase by 6 months
annually on July 1 of each year starting July 1, 2017.

Cost of living adjustments shall be limited to the
increase in the consumer price index, (San Jose ~ San
Francisco - Oakland U.S. Bureau of Labor Statistics
index, CPI-U, December to December), capped at
1.5% per fiscal year. The first COLA adjustment
following the effective date of the Act will be
prorated based on the number of remaining months
in the year after retirement of the employee.

“Final compensation” shall mean the average annual
pensmnable pay of the highest three consecutive
yeéars of service.

An employee will be eligible for a full year of service
credit upon reaching 2080 hours of regular time

; .
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worked (including paid leave, but not incl‘u'ding
overtime).

(c) The cost sharing for the VEP for current service or current
service benefits (“Normal Cost”) shall not exceed the ratio of
3 for employees and 8 for the City, as presently set forth in
the Charter. Employees who opt into the VEP will not be
responsible for the payment of any pension unfunded
liabilities of the system or plan,

(d) VEP Survivorship Benefits. .

(i) Survivorship benefits for a death before retirement
shall remain the same as the survivorship benefits
for Current Employees in each plan.

(i)  Survivorship benefits for a spouse or domestic
‘partner and/or child(ren) designated at the time of
retirement for death after retirement shall be 50%
of the pension benefit that the retiree was receiving.
At the time of retirement, retirees can at their own
cost elect additional survivorship benefits by taking
an actuarially equivalent reduced benefit.

(¢) VEP Disability Retirement Benefits,

(i) Aservice connected disability retirement benefit,  as
hereinafter defined, shall be as follows:

The employee or former employee shall receive an
annual benefit based on 50% of the average annual
pensionable pay of the highest three consecutive years
of service.

837680_2
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(ii) Anon-service connected disability retirement
benefit shall be as follows:

The employee or former employee shall receive 2.09%
times years of City Service (minimum 20% and
maximum of 50%) based on the average annual
pensionable pay of the highest three consecutive years
of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(iii) Cost of Living Adjustment (“COLA") provisions will be-
- the same as for the service retirement benefitin the
VEP.

Section 1508-A:  Future Employees - Limitation on
‘ Retirement Benefits - Tier 2 .

- To the extent not already enacted, the City shall adopta

- Tretirement program for employees hired on or after the
ordinance enacting Tier 2 is adopted. This retirement program -
for new employees ~ shall be r eferred to as “Tier 2.”

The Tier 2 program shail be llmlted as follows:

(a) The program may be deSIgned asa “hybnd plan” c0n515t1ng
of a combination of Social Security, a defined benefit plan and/or
a defined contribution plan. If the City providesa defined benefit
plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan (both normal cost and
unfunded liabilities). The City may contribute to a defined
contribution or other retirement plan only when and to the extent

9
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the total City contribution does not exceed 9%. If the City’s share

of a Tier 2 defined benefit plan is less than 9%, the City may, but

shall not be required to, contribute the difference to a defined

contribution plan.

(b) For any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be permitted
with reduced payments that do not exceed the actuarial value of

* full retirement. For service retirement, an employee may not

retire any earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in the Police and
Fire Department Retirement Plan. :

[c) For _any defined benefit plan, cost of living adjustments shall
be limited to the increase in the consumer price index (San Jose -
San Francisco - Oakland U.S. Bureati of Labor Statistics index, CPI-
U, December to December), capped at 1.5% per fiscal year. The
first COLA adjustment will be prorated based on the number of
months retired.

(d} For any defined benefit plan, “final compensation” shall
mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding premium pays or other addmonal

_ compensatlon

(e) For any defined benefit plan, benefits shall accrue at a rate
not to exceed 2% per year of service, not to exceed 65% of final
compensation.

10
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(f) For any defined benefit plan, an employee will be eligible for -
a full year of service credit upon reaching 2080 hours of regular
time worked (including paid leave, but not including overtime}.

(g) Employees who leave or have left City service and are
subsequently rehired or reinstated shall be placed into the
second tier of benefits (Tier 2). Employees who have atleast five
(5) years of service credit in the Federated City Employees’
Retirement System or at least ten (10) years of servicé credit in
the Police and Fire Department Retirement Plan on the date of
separation and who have not obtained a return of contributions

" will have their benefit accrual rate preserved for the years of
service prior to their leaving City service.

(h) Any plan adopted by the Ci.ty Council is subjecé to
termination or amendment in the Council’s discretion, No plan
sub]ect to this section shall create a vested right to any benefit,

Section 1509-A Dlsablllty Retirements

(a) Toreceive any disability retirement benefit under any
pension plan, City employees must be incapable of engaging in
any gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of

- qualification for a disability retirement shall be made regardless
of whether there are other positions available at the time a
determination is made. ‘ ' |

(b} Anemployee is considered “disabled” for purposes of |
qualifying for a disability retirement, if all of the following Is met:

() Anemployee cannot do work that they did before; and

- M

837680 2
Council Agenda: 3/6/12
ttemn No: 3.5(h)

SJRJINOCO105



February 8, 20127 76158

(ii) Itis determined that

1) anemployee in the Federated City Employees’
Retirement System cannot perform any other jobs

~ described in the City’s classification plan because
of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retirement Plan cannot perform any
other jobs described in the City’s classification
plan in the employee’s department because of his
or her medical condition(s); and '

(iii) The employee’s disability has lasted or is expected to -
Jast for at least one year or to result in death.

(¢} Determinations of disability shall be made by an
independent panel of medical experts, appointed by the City
Council. The independent panel shall serve to make disability
determinations for both plans. Employees and the City shall have
a right of appeal to an administrative law judge.

(d) The City may provide matching funds to obtain long term
disability insurance for employees who do not gualify for a
disability retirement but incur long term reductions in
compensation as thé result of work related injuries.

(e) The City shall not pay workers’ compensation benefits for
disability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions in the Federated City
_Employees’ Retirement System, '

' 12
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Section 1510-A:  Emergency Measures to Contain Retiree
Cost of Living Adjustments

If the City Council adopts a resolution declaring a fiscal and

- service leve] emergency, with a finding that it-is necessary to
suspend increases in cost of living payments to retirees the City
may adopt the following emergency measures, applicable to
retirees (current and future retirees employed as of the effective
date of this Act): | | :

(a) Costofliving adjustments ("COLAs") shall be temporarily
suspended for all retirees in whole or in part for up to five years.
The City Council shall restore COLAs prospectively (in whole or

- in part), if it determines that the fiscal emergency has eased

sufficiently to permit the City to provide essential services
protecting the health and well-being of City residents while
paying the cost of such COLAs.

(b) Inthe event the City Council restores all or part of the COLA,
It shall not exceed 3% for Current Retirees and Current n
Employees who did not opt into the VEP and 1.5% for Current
Employees who opted into the VEP and 1.5% for employees in
Tier 2. ' -

Section 1511-A:  Supplemental Payments to Retirees

The Supplemental Retiree Benefit Reserve (“SRBR"} shall be
discontinued, and the assets returned to the appropriate
retirement trust fund. Any.supplemental payments to retirees in
addition to the benefits authorized herein shall not be funded
from plan assets: '

13
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Section 1512-A; Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.

(b)- Reservation of Rights. No retiree healthcare plan or
benefit shall grant any vested right, as the City retains its power
to amend, change or terminate any plan provision, *

(¢} Low CostPlan. For purposes of retiree healthcar e beneflts
“low cost plan” shall be defined as the medical plan which has the
lowest monthly premium available to any active employee in
either the Police and Fire Department Retirement Plan or
Federated City Employees’ Retirement System.

Section1513-A:  Actuarial Soundness (for both pension
and retiree héalthcare plans)

(a) Allplans adopted pursuant to the Act shall be subjecttoan -
actuarial analysis publicly disclosed before adoption by the City -
Council, and pursuant to an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
to time. All plans adopted pursuant to the Act shall: (i) be
actuarially sound; (ii) minimize any risk to the City and its
residents; and (iii) be prudent and reasonable in light of the
economic climate, The employees covered under the plans must
share in the investment, mortality, and other risks and expenses
of the plans :

" (b) - All of the City’s pension and retiree healthcare plans must be
actuarially sound, with unfunded Habilities determined annually

14
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through an independent audit using standards set by the
Government Accounting Standards Board and the Actuarial
Standards Board. No benefit or expense may be paid from the
plans without being actuarially funded and explicitly recognized
in determining the annuai City:and employee contributions into
the plans.

- (¢) Insetting the actuarial assumptions for the plans, valumg
the liabilities of the plans, and determining the contributions
required to fund the plans, the objectives of the City’s retir ement
boards shall be to:

(1) achieve and maintain full funding of the plans using at
least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable plan
experience; and

(ii) ensure fair and equitable treatment for current and
future plan members and taxpayers with respect to the
costs of the plans, and minimize any intergenerational
transfer of costs.

(d) When investing the assets of the plans, the obj_ect-iveof the
City’s retirement boards shall be to maximize the rate of return
without undue risk ofloss while-having proper regard to:

(i) the funding ob}ectlves and actuarial assumptions of the
plans; and

(1i)* the need to minimize the volatility of the plans’ surplus
or deficit and, by extension, the impact on the volatility
of contributions required to be made by the City or”
employees.

16
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Section 1514-A:  Savings

In the event Section 6 (b) is determined to be illegal, invalid or
unenforceable as to Current Employees (using the definition in
Section 6(a}), then, to the maximum extent permitted by law, an
equivalent amount of savings shall be obtained through pay
reductions. Any pay reductions implemented pursuant to this
section shall not exceed 4% of compensation each year, capped
at a maximum of 16% of pay.

Section 15 15-A: Severability

(a) This Act shall be interpreted so as to be consistent with all
federal and state laws, rules and regulations. The provisions of _
this Act are severable. Ifany section, sub-section, sentence or
clause (“portion”) of this Act is held to be invalid or .
unconstitutional by a final judgment of a court, such decision shall
not affect the validity of the remaining portions of this
amendment. The voters hereby declare that this Act, and each
portion, would have been adopted irrespective of whether any
one or-more portions of the Act are found invalid, If any portion
of this Act is held invalid as applied to any person or
circumstance, such invalidity shall not affect any application of
this Act'which can be given effect. In particular, if any portion of
this Act is held invalid as to Current Retirees, this shall not affect
the application to Current Employees. If any portion of this Act is
. held invalid as to Current Employees, this shall not affect the
application to New Employees. This Act shall be broadly
construed to achieve its stated purposes. Itis the intent of the -
voters that the provisions of this Act be interpreted or
implemented by the City, courts and others in a manner that
facilitates the purposes set forth herein.

16
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(b) Ifany ordinance adopted pursuant to the Act is held to be
invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for
determination as to whether to amend the ordinance consistent
with the judgment, or whether to determine the section severable
and ineffective.

17
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The foregoing instrument is
a cotrect copy-of thy eriginal

1975 FEDERATED EMPLOYEES RETIREMENT PLAN

Section 3.24.2300 or Section 3.24.2310 and who
receive a retirement or survivorship allowance
for the month of July 1986 shall automatically be
enrolled in an eligible dental insurance plan as
specified in this part.

(Ord, 22261.) '

3.24,2330 Costs of dental insurance. _
The cost of providing dental insurance coverage

as provided in this part shall be borne by and paid

from the retirement fund.

(Ord. 22261.)

3.24.2340 Eligible dental plan.

For the purposes of this part, members or their
survivors may secure dental insurance coverage only
from an eligible dental plan with which the city has
entered into a contract for the provision of dental
benefits as part of the cify’s benefits to cily
employces. i
(Ord. 22261.)
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Part 1

GENERAL PROVISIONS AND DEFINITIONS

Plan established - Name -
Scope. : :
Effective date of Chapter 3,28
provisions, ’
Definitions and construction of
terms,

“Actuarial equivalent”.
“Citj'”. )

“Benefit”,

“Chapter 3.24 retirement
system™., : )
“Compensation”.
“Compensation earnahle”.
“Continued sérvice?”.
“Current service™,
“Employes®,

“Tederated city serviec”,
“Final compensation®,
“Fiscal year™.

“Funds directly controlied by
the city”,

“IHoliday in len pay™.
“Member”.

“Rember’s accumulnted
contributions®.

#Member’s accumulated
normal confributions”,
“Member’s accumulated prior
service contributions”,
“Member’s prior service
contributions”,

*Normal contributiens.
“Part-time serviee”,

“Plan year.”

“Prior service”,

“Regular interest”.
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Section 3,24.2300 or Section 3.24.2310 and who
receive a retirement or survivorship attowance
for the month of July 1986 shalt automatically be
enrolled in an eligible dental insurance plan as
specified in this part,

(Ord, 22261.)

3.24.2330 Costs of dental insurance.

The cost of providing dental insurance coverage
as provided in this part shall be borne by and paid
from the retirement fund.

(Ord, 22261.)

3.,24.2340 Eligible dental plan,

For the purposes of this part, members or their
survivors may secure dental insurance coverage only
from an eligible dental ptan with which the-city has
entered into a contract for the provision of dental

benefits as part of the city’s benefits to city

employecs.
(Ord. 22261.)

Chapter 3.28 -
1975 FEDERATED EMPLOYEES
RETIREMENT PLAN
Parts;

1 General Provisions and Definitions

2  Administration

3 Retirement Fand

4  Membership A

5  TFederated City Service

¢  Member Contribuilons

7  City Contributions

8  Benefits Generally

0 Retirement for Service

10 Retirement for Disability

10A Reemployment of Disability Retiree

11  Death Before Retirement

12 Death After Retivement -

13 Optional Seitlements

14 Surviving Child’s School Allowance

15 Optional Membership for Certain
Members of Chapter 3.32 Police and
Tire Depariment Retirement Plan

16 Medical Benelits for Certain Relirees
and Survivors

17  Dental Benefits for Retired Members
and Survivors
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Plan established - Name -
Scope. : :

" Effective date of Chapter 3.28

provisions.

Definitions and construction of
terms. ’

“ Actuarial equivalent”.
“City”.

“Benefit”,

“Chapter 3.24 retivement
system?”,
“Compensation”,
“Compensation earnable’
“Continued service”,
“Current service”.
“Employee”.

“Yedexated city service®.
“Final compensation”,
“Yiscal year”.

“Tunds directly confrolled by
the city”,

“Holiday in Heu pay”.
“Member”,

“Member’s accumutated
contributions”.

“Member’s acemmmulated
normal contributions”, -
“Member’s accumulated prior
service contributions”,
“Member’s prior service
coniributions”, ’
“Normal contributions™.
“Part-time sexvice”,

“Plan year,”

“Prior service”,

“Regular interest”.
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3.28.030.25 “Retivement board”.

3.28.030.26 “Retivement fund”.

3.28.030.27 “Retirement system”.

3.28.030.30 “Mandatory reduction in paid
working {ime”

3.28.040 Use of masculine or feminine
gender.

" 3.28.050 Overtime excluded in

eomputing compensation.

3.28.060 Notices - Deemed effective
when, ‘

3.28.070 ‘Fermination of plan,

3.28.010 Plan established - Name - Scope.

A. There js hereby established a retirement plan for
all persons, hereinafter in this chapter specified,
who may beconie members thereof pursvant to
the provisions of this chapter. This plan shall be

known as the “1975 Federated City Employees .

Retirement Plan,” and includes all provisions of
this Chapter 3.28.

B. Notwithstanding any provision of the code to the
contrary, the elements of the retirement plan as
set out in Chapters 3.16, 3.20, 3.24 and 3.28 are
componenis of a single retirement system known
as the Pederated City Employces Retirement
Plan. -

C. Contributions made by the city and the members
of the plan to the retirement fund described in

Part 3 of this chapter shall be made for the
purpose of distributing to such members ox their
beneficlaries the corpus and income of the fund
in accordance with the terms of this plan.

D. The Federated City Employees Retirement Plan
is established as a qualified governmental defined
benefit plan pursuant to Sections 401(a)" and
414(d) of the Internal Revemie Code. of such

other provision of the Internal Revenue Code as -

applicable and applicable treasury regulations and

other gnidance of the iniermal revenue service. :
The board shatl be authorized to adopt rules and -

regulations which are appropriale or necessary 10
- maintain the qualified status of the plan.
(Prior code § 2904.1000; Ords. 27838, 28885.)

3.28.020 Effective date of Chapter 3,28
provisions,

The effective date of this Chapter 3.28 and of this
retirement plan is and shall be the first day of July,
1975, and the words “effective date of this chapter” or
«affective date of this system”, as used in this chapter,
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shall be deemed to mean and refer io said first day of
July, 1975,
(Prior code § 2904.1029.)

3.28.030 Definitions and construction of terms.

‘Unless the confext otherwisc requires, the
definitions and general provisions set forth in this part
govern the construction of this Chapter 3.28.

(Prior code §§ 1001 - 1010, 1012~ 1025, 1027; Ouds,
25368, 26353.)

3.28.030.01 “Actuarial equivaleni”.

“ Actuarial equivalent” means a benefit of equal
value when computed upon the basis of the mortality
tables adopted and the regular interest rate fixed by
the board.

(Prior code §§.1001 - 1010, 1012 - 1025, 1027; Oxds.
25368, 26353.)

3.28,030.02 “City”.

“City” means the City of San José, a rnunicipal
corporation of the State of California.
(Prior code §§ 1001 - 1010, 1012- 1025, 1027; Ords,
25368, 26353.)

3.28.030.03 “Benefit?.

“Benefit” means any retirement or survivorship
allowance, or the refund of any accumulated.
contributions, or any money or right to which any
person or estate may become emtitled under the
provisions of this system. ’ B
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353.)

3.28.030.04 “Chapter 3.24 retiremént system”.
“Chapter 3,24 retirement system”, “Chapter 3 24
system” and “Chapier 3.24 plan” each mean the San
José Pederated City Employees Retirement System set
forth in Chapter 3,24 of Title 3 of the San José
Municipal Code.
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords,
25368, 26353.)

- 3,28,030.05 “Compensation”.

A. “Compensation” means. the remuneration paid in
cash out of funds controlled by the city, plus the
monetary.value, as determined by the board, of
living quarters, board, lodging, fuel, taundry and
other advantages furnished to a member by the
city in payment for the member’s services or for
time during which the member is excused from

176

SJRJIN0OO114



1975 FEDERATED EMPLOYEES RETIREMENT PLAN

work because of holidays, sick leave, vacation,
compensating time off or leave of absence.

B, “Compensation” shall include holiday in lieu
pay.

C. “Compensation” shall include incentive pay for
successful completion, on an annual basis, of
training in police anti-terrorist tactics as certified
by the police department to the city finance
departinent,

D. “Compensation” shall not include the provision
by the city of any medical or hospital service or

- care plan for its employecs, any contribution by
the city to meet the premium or charge for such
plan, or any payment into any fund to provide
any death, retirement or survivorship benefits for
employees or theit survivors, ot to provide any
healih or welfate benefits for employees, or any
payment by the city of the employee portion of
any taxes imposed by federal law, or any
payment made by the city to the federal or state
government for any social security system OF
program.

’ m
(Prior code §§ 1001 - 1010, 1012.- 1025, 1027; Ords. .

25368, 26353, 26918.)

3,28.030.06 “Compensation earnable”,

A. “Compensation eamnable” by a memberemployed
on a full-time basis means the average monthly
(or biweekly, if compensation is paid on a
biweekly basis by the city) compensation of a
member, as detcrmined by the board upon the
basis of the average time put in by members in
the same group ot class of employment and at the
same rate of pay.

B, “Compensation eatnable” by amember employed

to render part-time setvice means the monthly {or
biweekly, if compensation is paid biweekly)
compensation actually paid to such member for
such partt-time service.

. ¢, The computation for time during whicﬁ a.

member is absent shall be based on the
compensation eamable by the member at the
beginning of the absence, and the compuiation
for time prior to entering federated city service
shall be based on the compensation carnable by
the member in the position first held by him or
her in such service.

(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.

25368, 26353.)

3,28.030.07 “Continued service”.
“(Sontinued service”, as applied to prior service,

means all prior service, regardless of interruptions; -

2011 8-18
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but, as to current service, it means pmplbyment in
federated city service uminterrupted by a continuons
absence of more than three years. The petiod for:
which a member receives credit for service under
Section 3.28.630 while absent on military service shatl
be excluded in calculating such continuous absence.
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353.)

3,28,030.08 “Current sexvice”,

“Current service” means all city service rendered
by a member on or after July 1, 1975, for which the
member is entitled to credit under the provisions of
this system, o
(Ptior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords,
25368, 26353.) '

3.28.030.09 “Employee”.

“Bmployee” means any person in the employ of
or who holds a city office, whose
compensation, or at least that portion of that
compensation which is provided by the city, is paid
out of funds directly controfied by the city. The word
“employee” shall be deemed to include the word
“officer”. :

" (Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.

25368, 26353.)

3,28.030.10 “Federated city service”.

“Federated clty service” means the service
described and defined as such in Part 5 of fhis
chapter. -~
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ouds,
25368, 26353.)

3.28.030.11 “Pinzl compensation”.

A. Por a member who scparated from city service
prior to July 1, 2001, “final compensation”
means the highest average annual compensation
earnable by the member during any period of
three consceutive years of federated city sexvice,
including time prior o entering federated city
service at the compensation earnable by the
member in fhe position first held by him or herin
such service as may be necessary to complete
three consccutive years.

B. For a member who separated from city service
on or after July 1, 2001, “final compensation”
means the highest average annual compensation
earnable by the member during any period of
twelve consecutive months of federated city
service, including time prior toentering federated
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city service at the compensation earnable by the

member in the position first held by him or ber in -

such service as may be necessary to complete
twelve consecutive months; provided, however,
that such final compensation shali not exceed one
bundred eight percent of the second-highest
average aunual compensation earnable by the
member during any twelve consecutive months,
excluding all of the months used to determine the
highest average annual compensation earnable;
and provided further if the member has been
subject to a mandatory reduction in paid working
time, the calculation for compensation carnable
shall Include the compensation that would have
been carnable had the membernot been subject to
a mandatory reduction in paid working time,

C. Dor the purposes of this chapter, periods of
service separated by breaks in service may be

aggregaied to constiute  a period of three .

consecutive years oy twelve consecutive months,
as applicable, if the periods of service are
consecutive except for such breaks. 1f a break in
service did not exceed six months in duration,

time included in the break and compensation

earnable during such time shall be included in
. computation of final compensation, If a break in
service exceeded six months in duration, the first
six ronths thereof and the compensation earnable
during those six months shall be included in
computation of final compensation, but time
included in the break which is in excess of six
months and the compensation earnable during
such excess ume shall be excluded in
computation of final compensation.
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353, 26828, 28603.) ’

3.28.030.12 “Fiscal year”. :
On and afier July 1, 1975, the “fiscal year”, for

. purposes of this chapter, is any year commencing on

July 1st and ending on June 30th next following,
(Prior code §§ 1001 - 1610, 1012 - 1025, 1027; Ords.
25368, 26353.)

3,28.030.13 “Funds direcily contrelled by ihe
city”.

«funds divectly controlled by the city” include
funds deposited in and dishursed from the city
treasuty in payment of compensation regardless of
thelr source,

(Prior code §§ 1001 - 1010, 1012 - 1025, 1027, Oxds.
25368, 26353.)
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3,28.030,14 *“Holiday in licu pay”.

“Holiday in lieu pay” means remuneration paid
by the city to a member, as a percentage of the
member’s compensation, in lieu of holiday benefits
provided to other city employees.

(Prior code §§ 1001 - 1610, 1012 - 1025, 1027; Ords.

25368, 26353.)

3.28.030.13 “Member”.

“Member” means a. person who_becomes a.
member of this system pursuant to the provisions of
Part 4 of this chapier whose membership shall not
have been terminated pursuant to provisions of this -
chapter. No othet pexsons are members.

(Prior code §§ 1001 - 1010, 1012 - 1025, 1027, Oxds.
25368, 26353.)

3.28.030.16 “Member’s accumulated
contributions™,

“Member’s accumulated contributions” means the
sum of a member’s accumulated normal contributions
and the member’s accumulated prior service
contributions, made by the member and standing to
the credit of the member’s individual account.

(Prior code §§ 1001 - 1010, 1012 - 1025, 1027 Ords.

- 25368, 26353.)

3,28.030.17 “Member’s accumulated normal -
confrilintiong”.

“Member’s accumulated normal contributions”
means the sum of all normal contribuiions made by 2
member and standing fo the credit of the member’s
individual account, plus regular interest thereon.
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords,
25368, 26353.)

3.28.030.18 “Member’s accumulated prior
seérvice contributions”.

“Member’s  accumulaied  prior  service
contributions” means the sum of ail prior service
contributions made by a member and standing to the
credit of the member’s individual account, plus
regular interest thereon.

. (Priot code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.

25368, 26353.)

3.28.030.19 “Member’s prior service

: - contributions?,

“Member’s prior service contributions” means
contributions made by a member on account of city
service rendered prior to July 1, 1975. ’
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353.)
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3.28.030.20 “Normal confributions”,

“Normal contributions” means contributions
made by a member on account of current service at
the normal rates of contribution fixed by the board.
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353.)

3.28.030.21 “Part-time service”,

“Part-time service” means any service rendered
by an employee of the cify on a part-time basis, Italso
means and includes any service which is patd for on
. a part-time per diem, per hour or any basis other than

annual, monthly or biweekly basis. “Part-time- -

employee” means any person employed by the city to
render part-time service for the city.

(Prior code §8 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353.)

3,28.030.22 “Plan year™,
“Plan year” means July 1 to June 30.
(Ord. 28885.) '

3.28.030.23 “Prior service”.

“Prior service” means all city service rendered
by a member prior to July 1, 1975, for which the
member is entitled fo credit under the provisions of
this system. : :

(Prior code §8 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353, 28885.)

3.28.030,24 “Regular interest”,

“Regular interest” means interest at the annual
rate fixed by the board, compounded annually, plus
such additional interest as the board may credit from
year to year., - S :
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353, 28883,) -

3.28.030,25 “Retivement board”. - :
“Retiremnent board” or “board” means the board

of administration referred to and specified in Section

3.28.100 of this chapter.

(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Oxds,

25368, 26353, 28885.)

“Retivement fund®,
fond”. or “fund”

3.28.030.26

“Retirement means the

" retirement fund specified in Section 3.28,300 of this -

chapter. .
(Prior code §§ 1001 - 1010, 1012 - 1025, 1027; Ords.
25368, 26353, 288835.)
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3.28.030.27 “Retirement system”,

“Retirement system”, “Retirement plan”, “this
system” or “this plan” means the 1975 federated city
employees' retirement plan created by the provisions
of this Chapter 3.28. :

(Prior code §§-1001 - 1010, 1012 - 1025, 1027, Ords.
25368, 26353, 28885.)

~ 3.28.030.30 “Mandatory reduction in paid

working time”.

“Mandatory reduction in paid working time”
shall mean any time period during which a member’s
paid working time is mandatorily reduced, as
calcalated on an annual basis, to less than two
thousand eighty hours, but not fess than one thousand
seven -hundred thirly nine hours, pursuant to an
agreement with a recognized employee organization

“that represents the member. .
. (Ord. 28603.)

3.28.040 Use of masculine or feminine gender.
Whenever the context so requires, the maseuling

gender includes the feminine and the feminine

includes the masculine,

(Prior code § 2904.1028.)

3,28.050 Overtime excluded in computing
compensation,

When the compensation of a member is a factor
in any computation to be made under this chapter,
there shall be exclnded from such computation any
compehsation based on overtime put in by a member.
For purposes of this chapter, overfime is the aggregate
service performed by an employee in excess of the
hours of work considered normal for employees ona
full-time basis, and for which monetary compensation
is paid.

(Prior code § 2904.1011.)

3.28.060 Notlces - Deemed effective when.

Any notice or order given by the refirement board
to any person shall be cffective upon the deposit of
such notice or order in the United States mail, postage

- prepaid, addressed to such person at the address of

such person as said address is shown on the records of
the retirement board. A member may at any time file
with said board a change of address.

(Prior code § 2904.1026.)

3.28.070 Termination of plan.

A. Upon the termination of this plan or upon the
complete discontinuance of contributions under
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the plan, the rights of each member, former
member and beneficiary to benefits accrued to
the date of such termination or discontinuance, o
the extent then funded, shall be nonforfeitable,
Upon the termination of this plan, the board shalt
perform all of the following;
1. Liquidate the asscts of fhe retiremen( fund.
2. Pay all of the accrued administrative
expenses of the plan, including the expenses
of liquidation.
Determine the rights of each member,
former member and beneficiary to benefils
acerued (o the date of termination, and
ensure that all such benefits have been or
are paid to the respective persons,
“Allocate any assets in the supplemental
retivec benefit reserve established purshant
to Section 3.28.340 io the then existing
retired members, survivors of members, and
survivors of refired members using the

distribution methodology most recently

apptroved by the city council.
Upon the termination of this plan and the
satisfaction of all liabilitles described in
Subsection B, above, the board shall allocate any
remalning assets of the retirement fund to the
membetrs of the plan on the basis of years of

service and final compensation credited to the -

membet at the {ime of termination of the plan.
(O1d. 27838.)

Paxt2
ADMINISTRATION
Sections:

3.28.100  Retirement board - Designated.

3.28.110  Retirement board - Powers and
duties.

3,28,12¢0 Retivement board - Aecounts and
recordkeeping required.

3.28.130 Retirement board - Prohibited
financlal transactions.

3.28.140  Retirement boavd - Authority to.

~ make and enforce rules and
regulations.

3.28,150 Retirement board - Authority to
secure medical service and
advice.

3,28.155  Authority to secure other
confractual services,
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3.28.160  Actoarial investigations - .
Determination of rate of interest.
Financial reporis.

Authority fo determine enployce
status and benefits,

Change in entployee status -
Board notification required.
Authority to adopt tables, revise
contribution rates.
Determination of age, service
and compensation when records
are inadequate.

Adjustment of contributions and

paynients,

3.28.170
3.28.180

3.28.190
3.23.200
3.28.210

3.28.230

3.28.240 Hearings authorized wlen,

3.28.250  Power to adminisier oaths, issue
subpoenas,

3.28.260 Retirement board - Aunual
report.

3,28.270  Direct transfers of eligible

rollover distributions,

3.28,275  Review of proposed
amendments,
3.28.280 Direct trusice-fo-trustee
- transfers.

3.28.100 Retirement board - Designated.
The retirement system established by (the

- provisions of this Chapler 3,28, and the retirement

fund provided for in this chapter, shall be managed,
administered and controlled by that certain board of
administration- entitled “hoard of administration for
federaied city employees relirement system” which
has been established by and pursuant to the provisions
of Sections 2.08.1000 through 2.08.1090, inclusive,

of the San José Municipal Code,

(Prior code § 2904,1050.)

3.28.11¢ Retirement board - Powers and dniies,
The retirement board shall have all the powers
and duties given it by the provisions of this Chapter

- 3,28, including but not limited to, the powers and

duties specified in this Part 2. Noiwithstanding

- anything in this part to the contrary, the rétirement

180

board shall not engage in a transaction prohibited by
Section 503(b) of the Internal Revemme Code.
(Prior code § 2904.1051; Ord. 28885.)

3.28.120 Refirement board - Accounts and
recordkeeping required.
A. The retitement board shall keep or cause to be
kept any and all records and accounts reasonably
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necessary for the management, administration or

control of this retirement systen, including but

not limited to records of all contributions made
by any and all members of the system or made by
the city, and records of all moneys in the
retitement fund and of the invesiment and
distribution of such moneys.

B. In particular, the board shall keep such records
and accounts as may be necessary to show:

1. The total accumulated normal contributions
of members;

2. ‘The total accummlated prior
contributions of members;

3. The accwnulated contributions of the city
held for the benefit of members on account
of current servjce;

4. All other accumulated contributions of the
city, which shall include the amounis
available to meet the obligation of the city
ont account of prior service of members,

5. The names of all persons receiving benefits
under the retivement system, the nature of
such benefits and the amounts paid to each
person therefor.

(Prior code § 2004,1060; Ord. 25993.)

service

3. 28 130 Hetirement board - Prohibifed
financial transactions.
A board member or employee of the board shall
not, directly or indirectly:
A, Have any interest in the making of any
investment, or in the gains or profits accruing
) thereftom;

B. For himself, or as an agent oy pariner of others,
borrow any funds or deposits of this system, por
use such fimds or deposits In any manner except
to make such current and necessary payments as
are authorized by the board;

. Become an endorser, surety or obligor on

. investments by the board,
(Prior code § 2904.1065.)

3,28.140 Retirement board - Auihority to make
and enforce rules and regulations,

Subject to the provisions of this chapter and fo all
apphcablc provisions of the Charter of the City of San
José, the board may make and enforce reasonable
rules and regulations for the administration,
management and control of the provisions of this
chapter and of the retirement system and fand
provided for herein; and each member of this system,
each person refired hereurnder and each. person or
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estate entitled 1o or receiving any benefits under the
provisions of this chapter is and shall be subject to the
provisions of this chapter and fo said rules and
regulations,

(Prior code § 2904.1052.)

3.28,150 Retivement board - Anthority io
secure medical service and advice.

The board may enter into contractual
arrangements for such medical service and advice, and
may secure and pay reasonable compensation for such
independent medical examiners, as the board deems
necessary io discharge its duties respecting matters
involving dlsablhty or death or both. Such contracts
for medical services shall be entered into in the name
of the board of adminisiration for the federated city
employees retirement system.

(Prior code § 2904.1054; Ord. 25092.)

' 3.28,155 Authority to secure other contractual

services,

A. In addition to the authority to enter into
contractual arrangements for medical services as
provided in Section 3.28.150 and the authority fo
enter into contractual arrangements for -
investment related services as provided in Part3
of this chapter, the board is authorized to select,
entef into contractual arrangements with, and pay
reasonable compensation {o persons to perform
the following services for the board:

., Acivarial services.

Auditing services,

Investment manager search services.

Investmentperformance evaluation services,

Proxy vofing services.

Other consultant services which the - board

deems necessary to carry out its duties and

: responsibilities under this retirement plan.

B. ‘The contracts described in subsection A, shall be

- entered into in the name of the board of
administration for the federated city employees
retirement system,

.

-

(Ords. 24696, 25092.) .

3,28.160 Actuarialinvestigatious - Determination
of rate of interest.

The board shall keep in convenient form such
data as is necessary for the actuarial evaluation of this
system, The board shall cause an actuarial
investigation to be made from time to time and as
often as it may deem such to be reasorably necessary

{0 keep the plan actuadally sound, but not less
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frequently than once each five years, commencing
from and afier July 1, 1975. The actuarial
investigation shall consist of a report as to the
mortality; service and compensation experience of
members and persons receiving benefits, an actuarial
valuation of the asscts and liabilities of this system,’
and such other acmarial investigations as may bé
relevant to and for the benefit of the system, From
time to time the board shall determine the rate of
interest-being earned on the retivement fund,

(Prior code § 2904,1055.)

3.28.170 Tinancial reports.

The board shall cause to be issued, as of the date
of the investigation and valuation made pursuant to
Section 3.28.160, a financial siatement showing an
actuarial valuation of the assets and liabilities of this
system, A statemnent as to the accumulated cash and
securities in the retirement fund as cerfified by the
auditor shall also be submitted at the same time,
(Priox code § 2904.1061.) ) '

- 3.28.180 Authority to detexmine employee
status and benefits,

The board, subject to the provisions of this
chapter, shall determine who are employees of the city
eligible for membership in this retirement system, and
is the sole judge ofthe conditions under which persons
may he admitted to and received or continue to receive
benefits under flis system, and shall delermine,
modify or terminate benefits for service or disability
or death or any other benefits provided for in this
chapter.

(Prior code § 2904,1053.)

3.28,19¢ Change in emploj'ee statug « Board
notification required.

‘The ditector of personnel shall give to the board

such notice as it may require of the change of stafus of
any member, resulting from transfer, promotion,
leave of absence, resignation, reinstatement, dismissal
or death, and other pertinent information.

(Prior code § 2904,1063,)

3.28.200 . Authority to adopt tables, revise
-contribution rates.
Upon the basis of any or all of such

investigations, vahuations and determinations, the -

board shall adopt such mortality, service and other
tables, actuarially assumed annual rate of retuin, and
other actuarial assurnptions as it may deem reasonably
necessary, and, subject to such limitations as are sef
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forth €lsewhere in this chapter, it shall fix and from
time to time make such revisions or changes in the
rates of contribution required of members and of the
city. as il may determine reasonably necessary to
provide the henefits provided for by this retirement
plan. '

(Prior code § 2904.1056; Ord. 27436.)

3,28,210 Determination of age, service and
compensation when records are
inadequate,

A. Whenever it is impractical for the retirement
board to determine from the records of the city
and from other evidence before it the length of
service, the compensation or the age of any
member in this retirement system, ‘it may
estimate for the purposes hereof such length of
service, compensation or age, Each employee
shall file with the board such information
respecting  his age, length of service or
compensation or any other information which
may affect his status as the board may require,

B, If there is a disagreement between any meinber
and the board with respect to the length of
service, compensation or age of any member, or
if any- member refuses or fails to give the board
a statement of his city service, compensation or
age or other information requested by the board,
the board shall hold a hearing and npon the basis
of available testinony and available records,
determine such length of service, compensation
or age.- L

(Prior code § 2904,1058.)

3.28.230  Adjustment of contributions and
payments,

If more or less than the correct amount of
contribution required of members or the city is paid,
proper adjustment shall be made in connection with
subsequent payments, or such adjustments may be
made by direct cash payments between the member or
the city and the board. Adjustments to correct any
other errors In payments to or by the board may be

-made in the same manner.

(Prior code § 2904.1064.)

3.28.240 Hearings suthorized when.

A. The board In its discretion may hold hearings for
the purpose of determining any question
presented to it involving any right, benefit or
obligation of any pexson under this chapter. Any
applicant for any benefits may file an application
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for rehearing of his application for benefits

within thirty days after written notice of the

determination of the retirement board has been
sent by mail {o the applicant or his atfoxney of
record, upon any of the following grounds:

1. That the retirement board acted without and
in excess of ils powers;

2. That the order, decision or award was
procured by fraud;

3. That the evidence docs not justify the
determination of the retirement board;

4, ‘That the applicant has discovered new
evidence material to him which he could not
withreasonablediligence have discovered or
procured at the hearing. :

B. Thedétermination of the retirement hoard on any
said application for rchearing shall be made
within sixty days from and after the date of filing

- of said application. ) :

(Prior code § 2904.1059.)

3,28.250 Power to administer oaths, issue
sutbpoenas.
The retirement board shall have the power to

administer or require oaths and affirmations, to issue’

subpoenas fo compel the attendance of witnesses or
the production of books, papers and documents, and
to take and hear festimony concerning any matter
pending béfore the board, If any person so
subpoenaed neglects or refuses to appear or produce
any book, paper or document as required by said
subpoena, or shall refuse to testify before the board or
answer any questions which a majority of the board
decides to be proper and pertinent, the board shall
have (he power to initiate proceedings in the proper
court {o have such person declared guilty of cortfempt.
The chief of police shall, on request of the board,
have such subpoenas served by a police officer or
officers.

- (Prior code § 2904,1066.)

3.28.260 Retirement hoard - Annual report, .

Within ninety days after the end of each fiscal
year, .or if later, within thirty days after the
submission fo the ¢ity council of an audited annual
fiscal report of the retirement system’s funds required
by ordinance, the board shall submit to the city
council and city manager an annual report for such
preceding fiscal year, The report shall contain a
statement of the board's work for such period, and
shal]l show all receipts and disbursements and the
balance remaining in the.retirement fund after such
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payments. The report may contain recommendations
for or against changes in the retirement system.
(Prior code § 2904.1062; Owd. 18767 § 4, 1977,
25993.)

3.28.270 Dircet transfers of eligible xollover

distributions.

A. If, under the provisions of this chapler, a person
becomes entitled to a distribution which is an
eligible rollover distribution, the person may
elect to have the distribution or any portion
thereof pald directly toan eligible retirement plan
specified by the person.

" B. ‘The election made pursuant {o this section shail

be in accordance with the terms and conditions
established by the board.

C. Upon the exercise of the election by a person
pursuant to this section, the-distribution from the
retirement fund of the amount designated by the
person, once distributable under the provisions of
this chapter, shall be made in the form of a direct
transfer to the eligible retirement plan so
specified. '

D. For the purposes of this section, “eligible
rollover distribution” means a distribution from
the retirement fund which constituies an eligible
rolfover distribution within the meaning of
Section 401(a)(31)(C) of the Internal Revenue
Code, consistibg of any distribution of all or any
portion of the balance to the credit of the
distributee, except that an eligible rollover
distribution does not include: any distribution that
is one of a series of substantially equal periodic
payments (not less frequently than anuually)
made for the life (or the life expectancy) of the
distributee or the joint lives (or joint life
expectancies) of the disiributee and the
distributee’s designated beneficiary, or for a
specified period of ten years or more; any
distribution to the extent such disiribution is
required under Section 401(a)(9) of the Internal
Revenue Code; the portion of any distribution

" that is not includible in gross income; and any
other distribution which the internal revenue
- service does not consider eligible for rollover
treatment, such as cerfain corrective distributions
necessary to comply with the provisions of
Section 415 of the Internal Revenue Code of any
distribution that is reasonably expected to tofal
less than two hundred dollars during the year,
Bffective Jamuary 1, 2002, a portion of a
distribution shall not fail to be an eligible rollover
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distribution merely because the portion consists
of after-tax employee contributions that are not
includible in gross income. However, such
portion may be transferred only: (i) io an
individual retitement accotnt or annnity
described in Section 408(a) or (b) of the Internal

Revenue Code or to a qualified defined.

contribution plan described in Section 401(a) of
the Internal Revenue Code; (ii) on or afler
Jamiary 1, 2007, to a qualified defined benefit

plan described in Section 401(a) of the Internal -

Revenue Code of to an anmuity contract described
in Section 403(b} of the Internal Revenue Cods,
that agrees to separaiely account for amounts so
transferred (and earnings thereon), including
separately accounting for the portion of the
distribution that is includible in gross income and

the portion of the distribufion that is not so -

inchidible; or (iii) on or after January 1, 2008, to

a Roth IRA described in Section 408A of the

Internal Revenue Code. Effective Japuary 1,

2002, the definition of eligible rollover

distribution also- includes a distribution to a

surviving spouse or to a spouse or former spouse

who is an aliernate payse under a qualified

. domestic relations order, 'as defined in Section

414(p) of the Internal Revenue Code, For

purpéses of this Section 3.36.480, “spouse” has

the meaning set forth in federal law.

For purposes of this section, “eligible retirement

plan” means a plan which constitutes an eligible

“retirement plan within the meaning of Section

401(a}(31)(D) of the Internal Revenue Code,

- consisting of one or more of the following:

1. An individual retirement account described
in Section 408(a) of the Internal Revenue
Code;

2, An individual retirement annuity described
in Section 408(1}) of the Internal Revenue
Code;

3. Anannuity plan descfibed in Section 403(a)
of the Internal Revenue Code;

4. A qualified trust described in Seciton 401(a)
of the Infernal Revenue Code;

5. Effective January 1, 2002, an annuity
contract described in Section 403(b) of the

- Internal Revemue Code;

6. ILffective Januvary 1, 2002 a plan eligible
under Section 457(1)) of the Internal
Revenne Code that is maintained by a state,
political subdivision of a state, or any
agency or instrumentality of a state or a
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political subdivision of a state that agrees to
separately account for amounts transferred
into that plan from the retirement plan; or

7. Effective Jamuary 1, 2008, a Roth IRA
described in Section 408A of the Internal
Revenue Code.

F. For purposes of this section, “distributee” means

anemployee or former employee. It also includes
the employee's or former employee’s surviving
spouse and the employee's or former cmployee's
spouse or former spouse who is the alternate
payee under a qualified domestie relations order,
as deficed in Section 414(p) of the Internal
Revenue Code. Effective July 1, 2010, a
distributee  finther includes a nonspouse
beneficiary who is a designated beneficiary as
defined by Section 401(a)(M)(E) of the Internal
Reveme” Code. However, a nonspouse
beneficiary may onty make a direct rollover to an
individual retirement account or indivitiual
retirement annuity established for the purpose of
receiving the disiribution, and the account or
annuity shall be treated as -an “inheried”
individual retirement account or annnity.

If on or aftey March 28, 2005, the nember is to
receive a distribution of an eligible rollover
distribution, with a present value greater than one
thousand dollars, and if a member does not elect
to have such distribution paid diteetly to an
eligible retircment plan specified by member ina
direct rollover or to receive the distribution
directly, then the system shall pay the distribution
in a direct rollover to an individual retirement
plan designated by the board in accordance with
Section 401{z2)(31%B) of the Internal Revenue
Code and IRS Notice 2005-5.

(Ords. 24814, 28885.)

3,28.2758 Review of proposcd amendments,
A. Except as provided in subsection B., prior to the

adoption of any ordinance amending the

Federated City Bmployees Retirement System, a

copy of the proposed ordinance shall be provided

to. the board for the board’s review and
recommendation,

1. The board may, but is not required.to,
submit a report or recommendation on the

. proposed amendment {o the city council,

2. If the board declines or fails to submit a
report or recommendation on a proposed
amendment within sixty days of receipt of
the proposed ordinance by the secretary to
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the board, the city council may proceed to
adopt or not adopt the ordinance without
first receiving a report or recommendation
from the board,

3. Nothing in paragraph 2. shall be deemed to

preclude the board from thereafter

submitting a report or recommendation {o

the city council.
In any case where the city council finds that there
is'a need to adopt an ordinance amending the
system within a time period which would not
allow for a sixty-day review period, the council
may act on the ordinance without first submitting
it to the board, and the following procedures

shall appty:
1.

At the time the council passes the ordinance
for publication of title or, in the case of an
urgency ordinance, at the time the council

adopts the ordinance, the council shall refer .

the ordinance to the board for smdy and
consideration,

2. Following its study, the board may submit fo
the council a recommendation that the
council take one or more of the following
actions:

a. Repeal the ordinance.
b. Readopt the provisions of the ordinance
with such amendments, additions or

changes, if any, as the board may wish -

" to recommend,
c. Make such other changes or provisions
- as the board may recommend,

3. Upon receipt of the board’s
recommendation, the council may
implement or- disapprove the
recormmendation,

(Ords. 24921, 24979,}

3.28,280 Direct trustee-to-trustee transfers.

- A,

If a member of this plan becomes eligible to.

purchase permissive service credit in this plan
and elects to make such purchase through a lump
sum deposit, the plan will accept a direct trustee-
to-trustec transfer of funds from an eligible

deferred compensation plan as defined in Section”

457(b) of the Internal Revenue Code if such
transfer is:
1. For the purchase of pernmissive service
credit as defined in Section 415(n)(3)(A) of
. the Internal Revenue Code; or
2. A redeposit of withdrawn contributions
pursuant to Section 3.28.790.
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If required by the provisions of the Internal
Revenue Code ot the regulations promulgated
under the Internal Revenue Code, the plan will
account separately for funds received throngh a
direct trustee-to-trustee transfer from an ehglble
deferred compensation plan.

{Ord. 26830,)

Part3-
RETIREMENT FUND
- Hections:
3.28.300 Esigblishment - Name -
Composition,
3.28.310 Retirement boaxd administration
and investment authority.
3.28,320  Custodian of xetirement fund -
Payments.
3.28,330  Deposit of funds.
3.,28.340  Disposition of earnings.
3,28,350 Investment of funds - Conditions
- and limitations,
3.28.355 Investment of funds - Delegation
. of authority.
3.28,360  Security loou agreements.
3.28.355 Investmenis - Real estate,
3,28.370  Redeposif of unclaimed
- payments,
~ 3,28.375  Investment counseling -
Restrictions.:
3,28,380  Separate mediecal benefits
account,
3.28.385  Confribution rates for medical

~A'

185

and dental benefits,

328,300 Establishment - Name - Composition,

In order 10 continue in force and make effectual
pensions and retirements already existing or that
may be granted in the foture in favor of menbers
of the retirement plan heretofore established
pursuant to the provisions of Chapter 3.24 of this
Code, and in order to carry out the provisions of
this chapter, the refirement fund heretofore
comtinued in existence Ly the provisions of
Chapter 3.24 and specifically by the provisions
of Section 3.24,300 of the San José Municipal
Code, is hereby continued in existence and is
hereby made a combined common fund for the
component of the retirement system established
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by this chapier and for the component of the
tetirement system established by Chapter 3.24,
and for the components of any and all other
retirement systems with which it has heretofore
been combined. All income and other moneys
which are- required pursuant to the provisions of
this chapter to be paid to this retirement systeni
or info the retirement fund shall be paid into and
held in said fund; and alf benefits or allowances
payable to any member or person under this
retitement sysiem shall be paid from sald find.
Said fund is known as and shall continue to be
known as the “San José Federated City
Employees Retirement Fund”,

At no time prior to the satisfaction of all
liabilities with respect to membeys of this plan
and their beneficiarics shall any part of the
corpus or income of the retirement fund be used

for, or diverted to, purposes other than for the |

exclusive benefit of the members and their
beneficiaries,

(Prior code § 2904.1100; Ords. 25092, 27838.)

3 28.310 Retirement board administration and

investment authority.

The board has the exclusive control-of the-

adminisiration and invesiment of the retirement fund.
(Prior code § 2904.1101; Ord. 25092.)

3.28.320 Custodian of retirement fund -

A,

Payments.

Bxeept as provided in subsection B.,-the city
director of finance is the custodian of the
retirement fund, subject to the exclusive control
of the board as to administration and investment,
All payments from the fund shall be made in the
manner required for the disbursement of other
public funds, but only upon authorization of the
board.

The board may enter Into' contractual,
- arrangements with California banks or with

national banking associations {o provide master
custody services with respect to the assets of the
retirement fund, Such contracts shall be entered
into in the name of the board of administration

for the federated city employees retirement

system:

(Prior code § 2904,1102; Ord. 25092.)

3.28.330 Deposit of funds.

The board shall deposit, to the credit of the

retirement fund, all amounts received by it wnder fhis
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chapter in the ' city treasury or in such cusiodial
accounis as are established with the custodian bank,
(Prior cade § 2904.1104; Ord. 25092)

3.28,340 Dispositlon of earnings.

A. Definitions. For fhe purpose of this Section
3.28.340, the terms listed herein shall have the
following meanings:

1. “Income account” means the account
established in the general reserve pursuant
to subsection B, below.

2.  “Inferest crediting rate” means (he interest
rate determined by the Board for crediting
the employee contribution reserve.

B. Retirement fund reserves, There shall be
established in the retivement fund the following
reserves:

1. The employee contribution resetve.

a. The board shall credit to the employee
contribution reserve all contributions
made by members of the retirement
systen and all interest payable pursuant
to subsection C. below,

b. Moneys in the employee contribution
reserve shall be available for the
payment of benefits and for the retum
of contributions puisuant to Section
3.28.780.

2. 'The supplemental retiree benefit reserve.
a. The board shall credit to the

supplemental retire benefit reserve all
interest payable pursuant to subsection
C. below and that portion of the excess
earpings determined pursuant fo
subsection D. below.

b. Distributions from the supplemental -
retiree benefit reserve shalt be made in
accordance with subsection E. below.

3. The general reserve.

a. The board shall establish an income

account and shall credit the income
-account with all rents, interest,
dividends, realized gains and losses,
unrealized gains and losses, and all
other income other than employer
contributions, received during the fiscal
year. The board shall pay from the
income account all expenses and
adminisirative costs as they are
incurred. :

b. The board shall credit to the general

© reserve all contributions made by the
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city, all interest payable pursuant to
subsection C. below, and that portion
of the excess eamings determined
pursvant to subsection D, below,

c. Moneys in the general reserve shall be
available for the payment of benefits
and for the payment of the expenses
and adminisirative costs of the
retirement system,

Such other reserves as the board may

determine from time to time.

C. Creditto contributions and reserves. All interest
credited pursnant to this subsection C, shall be
deducted from the income account.

L

Interest shall be credited to the employee
contribution reserve on a semi-annual basis,
or more frequently if authorized by the
board, at the interest crediting rate.

Interest shall be credited to the supplemental
retiree benefit reserve at the actuarially
assumied annual rate of return adopied by
the board pursuant to Section 3.28,200 ox at
the actual rate of return earned by the
retirement fund during the applicable fiscal
year, whichever is lower. Interest credited
to the sopplemental retiree bencfit reserve
shall be calculated as though the transfer of
excess earnings required by subsection D,

-had been made on July 1 of the calendar

year, regardless of the actual date such

{ransfer is made,

Interest shall be credited to the general

reserve as follows:

a. Interest at the actuarially assumed
annual rate of return adopted by the
board pursuant to Section 3.28.200 or
al the actual rate of return carned by
the etfirement fund during the
applicable fiscal year, whichever is
lower; pius

b. Interest calculated as the difference.

between (i} the inferest that would have
been credited to ithe employee
contribution reserve had the employee
confribution reserve been credited at
the actuarially assumed annual rate of
return adopted by the board pursuant to
Section 3.28.200 or at the actual rate of
return carned by the retirement fund
during the applicable fiscal year,

whichever Is lower, and (ji) the Interest

actually credited to the employee
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contribution -reserve pursuant (o
subsection C.1. above; provided,
however, that there shall be no offset 10
the gereral reserve in any case where
this difference is.a negative number.
Interest shall be credited {o any other
reserves established by the board in the
same manner as inferest s credited to the
supplemental retiree benefit reserve,

Excess eamings.

1.

Within ninety days from and after receipt of
audit reports for each fiscal year, the board
shall determine the balagce remaining in the
inconie acconnt after crediting of interest as
provided in subsection C, above, and after-
payment of administraiive costs™ and
expenses of the retirement system for the
applicable fiscal year.

If the balance remaining in the income
account is greater than zero, the board shall
by written resolution declare that balance to
be the excess earnings for the applicable
fiscal year, shall transfer ten percent of the
excess carnings to the supplemental retiree
benefit reserve, and shall transfer the
remaining ninety percent of the excess
earnings to the general reserve, If the
balance remaining in the income account is

* less than dr equal to- zero, ‘the board by

written resolution shall declare that there are
no excess earnings and shall adjust the
general reserve to reflect any negative
balance in the income account so that the
balance in the income account s zero as of
the beginning of ¢ach fiscal year,

Distributions from the supplemental reliree
beneflt reserve. .

1.

-members,

The supplemental retiree benefit reserve
shall be used only for the benefit of relived
survivors of members, and
survivors of retired members,

Upon the request of the city council or on its
own motion, the board may make
recommendations fo the city council
regarding the distribution, if any, of the
supplemental retiree benefit reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
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supplemental retirce benefit reserve to
said persons.
(Priorcode §2904.1103; Ozds. 20598, 22263, 22486,
23087, 25092, 27436.)

3.28.350 Investment of funds - Candltxons and
Himitations.

The board shall invest and reinvest the moneys in
the retirement fund in accordance with the following
standards:

A, The assets of the retirement plan are trust funds
and shall be held for the exclusive purposes of

.. providing benefits to members of the plan and
their beneficiaries and defraying -reasonable
expenses of administering the plan. 'The assets of

the retirement plan must not revert, and no
contributions shall be permitied to be returned to

the employers, except as permitted by Revenue’

Ruling 91-4.

B. The board shall discharge its duties with respect
to the plan solely in the interest of, and for the
exclusive purposes of providing benefits to,
members of the plan and their beneficiaries,
maintaining the actuarial soundness of the plan,
and defraying reasonable expenses of
administering the plan. The board's duty to the'
members and their -beneficiaries shall take
precedence over any other duty,

C. Thebedrd shall discharge its duties with the care,
skitl, prudence and diligence under the
circumstances then prevajling that a prudent
person acting in a like capacity and familiar with
these matiers would use in the conduct of an
enterprise of like character and with like sims,

D. The board shall diversify the investments of the
plan 50 as to minfmize the risk of loss and to
maximize the rate of return, unless under the
circunstances, it is clearly prudent not to do so.

E. The retirement plan may participate under

Section 401(a)(24) of the Internal Revenue Code .

in a qualified group trust that meets the
requirements of Section 401{a) of the Internal
Revenue Code in accordance with Revenue
Ruling 81-100, as amended by Revenue Ruling
2004-67, .

{Ords. 25092, 28885.)

3.28.355 Investment of funds - Delegation of
authority,
Without limiting the authority of the beard itself
to invest and reinvest the moneys of the retirement
fund as provided in Section 3.28.350, the board may
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adopt an investment resolution or resolutions
containing detailed guidelings, consistent with Section
3.28.350, While the resolution or reselutions are in
effect, investments consistent with such gunidelines
may be made by an officer of the board, an officer or
employee of the city, or a qualified investment advisor
who has entered into a contractual arrangement
pursuant to Section 3.28.375, provided that such
officer, employee or advisor has been delegated such
authority by the board and such officer, employee or
advisor has been designated by name in the investment
resolution or resolutions. Any transactions made
pursuant to the foregoing provisions of this section
shall be reporied monthly to the board by the person
or persons to whom the board has delegated such
anthority,

(Orxd. 25092.)

. 3.28.360  Seenrity loan agrecments.

A, 'The retirement board may enter into contractval
arrangements with broker-dealers and with banks
for such broker-dealers or banks to provide
security lending services pursuant to security loan
agreements on such conditions, consistent with
this section, as the board may determine.

B. For the purposes of this section, “securify loan
agreement” and “marketable securities” shall be
defined as follows:

L. “Security loan agreement” means a written
contract whereby a legal owner, the lender,
agrees to lend specific marketable corporate
ot government securities for a period not to
exceed one year. The lender retains the right
to collect from thie borrower all dividends,
inferest, premiums, rights, and any other
distributions to which the lender would
otherwise have been entitled, The lender
waives the right to vote the securities during
the term of the loan,

2, “Marketable securities” means securities
that are freely traded on recognized
exchanges or market places,

C. Any contractual arrangements entered into
pursuant fo this section shail rcquire all of the.
following;

1. ‘The lender may terminate the security loan
agreetnent upon 1ot more than five business
days’ notice as agreed and the borrower may
terminate the security loan agreement upon
not less than two business days’ notice as
agreed,

2. The borrower shall provide collateral to the
lender in a form approved by the board, and
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in an amount equal to at least one hundred
two percent of the market value of the

) loaned sccurities as agreed.

3. Daily monitoring of the market value of the
loaned securities, .

4, Payment by the borrower of additional
collateral on a daily basis, or at such times
as the value of the loaned seenrities
increases, to agreed-upon ratios, but in no
event shall the amount of the collateral be
less than the market value of the loaned
securities. :

5. Maintenance of detailed records of all
sechirity loans.

6. Development of controls and reports to
monitor the conduct of the transactlons,

7. Publication of the net results of the security

* loan transactions separate from the results of
other investment activities.
(Ords, 24690, 25092.)

3.28.365 Iuvestments - Real estate,
A,  The board may:

1. Acquire, hold for investment or sell
commercial, industrial and residential real
estate, and rteal estate related debt
instruments in the following forms: in its
own rame or in common ownership with the
police and fire depariment retitement plan or
through 2 {itle holding corporation or trust
satisfylng the requirements of Internal
Revenue Code Section 501{c)(25);

2. Lease real property owned by the board for
any lawful purpose and for ferms which may
extend beyond the duration of (this
retirement system; '

3. Create restrictions and easements affecting
the real property owned by the board; and

4, Exercise all other rights, privileges and

powers which an owner of real property,

would have, unless otherwise prohibited by
the terms of this retirement plan or by other
applicable law.

B. The board shall take title as follows:,

1. Title to all commerclal, indusirial and
residential real estate and all real estate
related debt instruments acquired by the
board on behalf of this retirement system
shall be takep and held In one of the
following forms: directly by the board of
administration in the name of board of
administration as trugiee for the federated
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city employees retirement fund, or through
a title holding corporation or {rust satisfying
the requirements of Internal Revenue Code
Section 501(c)(25).

2, Title to all commercial, industrial and
residential real estate and all real estate
related debt instruments acquired by the
board on behalf of this retirement plan to be
held in common ownership with the police
and fire department retirement plan shall be
taken and held in the following name: board
of administration as trustee for the federaied
city employees retirement fund, as to an
undivided specified percent inferest, and the
board of administeation, as trustee for the
police and fire department retirement fund,
as to an undivided specified percent interest,
together as terants in common. The percent
interests to be specified in the titie shall be
determined by the boards of administrafion,

~C: For the purposes of this Section 3.28.365, a title
holding corporation or trust satisfying the
requiremzents of Internal Revenue Code Section

501(e)(25) may be such a corporation or trust

established by the board.

(Ords, 25092, 25994.)

3.28.370 Redeposit of unclaimed payments,
Notwithstanding any provision in this chapter or
any other ordinance to the confrary, whenever any
check drawn against the retirement fund in payment of
accumulated conirlbutions or for any benefit remains
utticlaimed or the claimant cannot be found, the
amount of such check shail be redeposited in the
retirement fund and held for the claimant withowt
further accumulation of inferest, and such redeposit
shall not operate to reinstate the membership of the
claimant in this system. If such proceeds, whether
heretofore or hereafter redeposited, are not claimed
within four years after the date of redeposit, they shall
revert to and become a part of the accumulated
coniributions of the city, held in the retirement fund to
meet the [iabilities of the city on account of current

- sérvices. The board may at any time after reversion of

proceeds to the city, and upon receipt of proper
information satisfactory 1o it, return such proceeds so
held for the city to the credit of the claimant, to be
administered in the manner provided under this
systern,

(Prior code § 2904.1106; Ord. 25092.)
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3.28.375 Investmeut counseling - Restrictions.

A,

The board may enter into coniractual
arrahgements with any person or persons or
asscciation or associations, who meet the
requirements of subsection B. or C., o provide
counsel to the board with respect to the board’s
policies of investing and reinvesting of moneys in
the retirement fund. Such contracts shall be
entered” into In the name of the board of
administration for the federated city employees
retirement system,
Any person or association who provides services
to the board with regard to financial securities:
1. Shall be a person or assoclation whose
principal business consists of investment
counseling services; and
2. Shall be registered as an investment adviser
~under such laws as may require such
registration,
With respect to real estate advisors, the board
shall enter info contractual arrangements only
with persons or associations whose principal
officers are engaged in the business of advising
and evaluating commercial, indusirial or
residential real estate investments, morgage
banking or propetty management, and-which are
duly licensed to perform real estate advisor
services: in the jurisdiction where the real
property is located,

(Prior code § 2904,1107; Ords. 21606, 25092,
25641.)

3.28.380 Separate medical benefits acconnt.

A.

There is bereby established as of July 1, 1995,
the medical benefits account as a separate
account within the retirement fund. The medical
benefits account shall be maintained in
compliance with Internal Revenue Code Section
401(h) and the regulations promulgated
thereunder.
account may be commingled with other monies in
the retirement fund solely for the purposes of
investment,

All contributions made to the retirement fund to
provide for the payment of benefits for sickness,
accident, hospilalization, dental or medical
expenses  of - persons
allowances under the provisions of this plan, and
all earnings and interest attributable to such
coniributions io the retirement fund, shall be
placed in the medical benefits account. All
contributions to the medical benefits account shall

2011 5-18
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be reasonable and ascertainable. At the time the
city makes a contribution to the medical benefits
account, the city shall designate in writing that
such contribution is solely for lhe medical
benefits account,

Contributions fo provide” for the payment of
benefits for sickness, accident, hospitalization,
dental or medical expenses of persons receiving -
monthly allowances under the provisions of this
plan, and earnings and interest atiributable {o
such contributions may be made to the medical
benefits account or 10 the trust established by
Chapter 3.52.

All funds in the medical benefits account shall be
used only for the payment of benefits and
expenses allowed under Internal Revenue Code
Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be
used to provide medical and dental -benefits in
accordance with Parts 16 and 17 of this chapter.
Prior to the satisfaction of all liabilities under this
plan to provide such benefits, no funds in the
medical benefits account shall be used for, or
diverted to, any other purpose. '
All benefits provided through the medical
benefits account, plus any life insurance
protection provided under the plan, shall be
subordinate to the retivement and survivors’
benefits.provided by the plan, Accordingly, atall
times after the date on which the medical benefits
account is established, the aggregate of the city's
contributions to the medical benefits account shall
not exceed twenty-five percent of its total
aggregate contributions fo the plan (other than
contributions to fund prior service). For the
purpose of this limitation, city contributions
include any contributions which are “picked-up”
pursuant to Internal Revenue Code Section
414(h),

Upon the satisfaction of all liabilities under this
plan to provide the benefits described in this

- section, any amount remaining in the medical

benefits account shall be paid to the city.

In the event that a member's interest in the
medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the
forfeiture shall be applied as soon as practicable
to reduce the city coniributions, if any, to the
medical benefits account,

City and member contributions to the medical
benefits account shall be made on the same
periodic hasis as city and member contributions
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are made to the retirement fund. City
contributions and member contributions to the
medical benefits account may be paid ondifferent
payment schedules.

{Ords. 27838, 28332, 28485, 28914.)

3.28.385 Coeniribution rates for medical and

dental benefits.

- Contribution rates to fund the benefits for
sickness, accident, hospitalization, dental or medical
expenses shall be established by the board as
determived by the board's actuary and shall be borne
by the city and the members of the plan as follows:
A. Conlributions for dental bene fits shall be made by

the city and the members in the ratio of eight-to-
‘ three.

B. Contributions for medical and dental jnsurance .
premjums costs atiributable to the early
retirement incentive programs described in Parts
18, 19, and 20 of this chapter shall be borne by
‘the city,

C. Contributions for other medical benefits shall be
made by the city and the members in the ratio of

onge-ta-one,
(Ord. 28914.)
Part 4
MEMBERSHIP.
~ Sections:

3,28.400  Coentinuation of members of the
Chapter 3.24 retirement system
holding city offices on June 30th
and July 1, 1975,

3.28,410  Reinstatement from Chapter
3.24 service retirement and
reentry into federated city
service,

- 3.28,420 Reinstatement from or reentry
: after Chapter 3.24 disability
refirement,

3.28.430  Reentry in city service, hefore
retirement, by persons who
retained memntbership in Chapfer
3.24 retirement system pursuant
to Section 3,24.510 or other
provisions of Chapter 3.24
system.

' 150:a
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3.28.440

3.28,450

3,28.460

3.28.470

3.28.490

3.28.500

3,28,510

3.28.520
3.28.530

3,28.540
3.28.545

3.28.550

3.28.560
3.28,570

3.28,580 .

3.28.590

Persons employed on June 30,
1975, as part-time, cmployecs
who are uot members of the |
Chapter 3,24 retirenient system.
Otlier persons who hecome eity

_officers or employees on or after

July 1, 1975.

Exclusions and exceptions -
Mayor and members of cify
council,

Exelusious and exceptions -
Members of boards and
commissions,

Exclusions and exeeptions -
Persons temporarily employed
pursuant fo Section 1101(a){4} of
city Charter. )
Exclusions and exeeptions -
Persons employed in event of
emergency pursuant to Section
1101{a}{5) of city Charter,
Exclusions aud exceptions -
Persons employed pursuant {o
Section 1109 of ci$y Charter.

- Exelusious and exceptions -

Volunteer workers,
Exclusions and exceptions -
Emergency appointments in time

“of war or national emergency.

Exclusions aud exceptions.-
Relicf or antipoverty programs.
Iixclusions and exceptions -
Police recruits, fi reﬁghter
recruits,

Exclusions and exceptions -
Memtbers of other retirement or
pension systems,

Exclusions and exceptions - Part-
time employees.

Termination of membership.
Flection by persous who beeame
members pursuant fo Sections.
3.28,400 through 3.28.430,
inclusive, to allow accunmlated
contributions {0 remain in fund,
Election by members other than
those speeified in Seciion
3.28.580 fo allow sccumulated
contributions to remain in fund.
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3.28.400 Continnation of members of the
Chapter 3.24 retirement system
holding city offices on June 30th and
July 1, 1975, '

Each person who on June 30, 1975, was an
officer or employee of the city holding an office or
position entitling him or her to membership in this
retirement plan pursuant to the provisions of Chapter
3.24 and who, in addition, was 8 member of tfie
retirement plan on that date, shall become and be
subjeet {0 the provisions of this Chapter 3,28 upon its
becoming effective if he or she continues to hold that
office or position to and through July 1, 1975, and, In

. addition, continues o be a member of the Chapter

3.24 retirement system uniil the effeciive date of this

chapter, Upon becoming subject to the provisions of

this chapter, each such person ceases to be a subject
to the provisions of Chapter 3.24 and he or she, and
all other persons or estates that might.have any rights

under Chapter 3.24 because of the person's coverage ~

under Chapter 3,24, cease to have any rights under
Chapter 3.24 tut shall thereafter be governed by and
have only such rights as are provided by this Chapter
3.28 system.

(Prior code § 2904.1150; Ord. 27838.)

3.28,410 Relnstatement from Chapter 3,24
service relirement and reentry into
federated city service,

A. A person who has been retired from service

under the provisions of Chapter 3.24, at an age

less than the age for compulsory retirement
applicable to him or her, may be reinstated from™

retirement to federated city service by the
retirement board in accordance with the
provisions of this chapter, and, upon such
reinstatement or thereafier, such person may be

reemployed by (he eity in a position in the

federated city service inaccordance with the faws

governing such employment In the same manner

as a person who had not been so retired.
B. The retirement board shall not reinstate any such
person from service retirement unless: '
1, The person proposed to be reinstated has
" filed with the board a written application
requesting such reinstatement;

-2, At least one (I) year has or will' have -

expired between the effective date of said
person’s last retirement and the date of
reinstaténment; and

3. The board has found and determined that
said person’s age on the effective date of his

SAN-JOSE CODE

reinstatement is at least six {6) months less
than age seventy (70). )

C. When a pewson is reinstated from service
retirement and reenters federated city service
pursuant to this section, his or her service
retirement ailowance shall be canceled as of the
effective date of the reinstalement, and, subject fo
the exceptions and exclusions hereinafter set
forth in Sections 3,28.460 through 3.28.550
inclusive of this part, he or she shall become and

-be a member of this retirement plan as of the
effective date of his or her new employment in
the federated city service. Upon becoming a
member of this plan, any such person who
formerly was retired for service under the
provisions of Chapter 3.24 ceases to be governed
by the provisions of Chapter 3,24, and he or she
and all other persons or estates that might have

- any rights under Chapter 3.24 because of the
person’s coverage under Chapter 3.24 cease to
have any rights under Chapter 3,24 but shail
thereafter be governed by and have only such

-, tights as are provided for in this chapler,
(Prior code § 2904,1151; Ord. 27838.)

3.28.420- Reinstatement from or reenfry after
Chapter 3.24 disability retirement.

H a person retired for disability under the
provisions of Chapter 3.24 and the disability
retitement allowance is canceled for either of the
following reasons, then, subject to the exclusions and
exceptions hereinafter set forth in Sections 3.28,460
through 3.28.550 inclusive of this part, the person

- shall become and be a member of this plan upon being

reinstated to a position in federated city service or
upon reentry ‘into federated city service! Upon
becoming a member of this plan, any such person who
formerly was retired for disability under ihe
provisions of Chapter 3.24 ceases to have any rights
thereunder but will thereafter be governed by and
have only such rights as ave provided for in this
chapter. This provision applies to:
A. Any person retired for disability under the
provisions of Chapter 3.24 whose disability
retirement is canceled pursuant to the provi-

190.b
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sions of Section 3.24.1290 of the San José
Municipal Code and who is reinstated, in
accordance with the provisions of said Sec-
tion 3.24.1290 to the city position held by
him or her when retived for disability or to a
position in the same classification of posi-
tions with duties withiu his or her capacity;
or : i

Any peyson retired for disability under the
provisions of Chapter 3,24 whose disability
retirement js canceled pursuant te the provi-
sions of Section 3.24.1300 of the San José
Municipal Code because of his or her reentry
into federated ¢ily service in a position other
than the position held when he or she retired
for disability and other than any position in
the same classification of positions as the
position held when he or she retired for
disabifity.

(Prior code § 2004.1152; Ord. 27838.)

3.28.430 Reentry in city service, before retivement,
by persons who retained membership in
Chapter 3.24 refirement system pursuant
to Section 3.24.510 or other provisions of
Chapter 3.24 system.

Subject to the exclusiens and exceptions hereinaf-
ter set forth in Sections 3.28.460 through 3,28.550
inclusive of this part, each person, other than persons
covered by the provisions of Sections 3.28.400, 3,28.410
and 3,28.420, who was a member of the plan as
described in Chapter 3.24 and retained such member-
ship upon leaving city service by exercising the optten
given him or her by Section 3.24.510 or other provi-
sions of Chapter 3.24, shall become and be subject to
" the provisions of this Chapter pursuant to the provisions
of this section if, en or after July 1, 1975, while he or
she s still a member of the plan as deseribed in Chapter
3.24, but before retirement thereunder for service or
disability, he or she again becomes an officer or
employee of the city in the federated city service. Upon
the effective date the person again becomes an officer or
employee in the federated city service, such persen shall
cease to be subject to the provisions of Chapter 3.24,
and he or she and all other persons or estates that might
have any rights under Chapler 3.24 because of such
person's coverage under Chapter 3.24, shall cease to
have any rights under Chapter 3.24 but shall thereafter
be governed by and have only such rights as are
provided in this chapter.
(Prior code § 2904.1153; Ord. 27838.)
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3.28.440 Pexsons employed on June 38, 1975, as
part-time, employees who are not members
of the Chapfer 3.24 retivement system,

Subject to the exclusions and exceptions
hereinafter set forth in Sections 3.28.460
through 3.28.550 inclusive of this part, each
person who on June 30, 1975, was in the
employ of the city as a pari-time employes,
excepting such of them, if any, as may
become members of this retirement system
under and pursuant 1o the provisions of

- Section 3,28.400, shall have and is hereby

given an option of becoming subject to the
provisions of this Chapter 3,28 if he or she
continued to be so employed as a part-time
employee of the city to and through July 1,
1975, :

Baclt of said persons, in order to exercise
said option, shall file with the secretary of
the retirement board a written statement, on a
form to be furnished by the Board upon his
or her request, declaring that he or she elects
to become subject fo the provisions of this
chapter, Said statement shall be filed on or
before, and no later than, the thirty-first day
of August, 1975. Upon filing said written
statement with'the secretary in the manner
and within the- time specified in this section,
such person shall become subject to the
provisions of this chapter as of the effective
date of this chapter. Comteibutions which
would have been required of the person
because of service rendered by him or her
from July 1, 1975, to the date the person
exercises said option shall be charged to him
or her and dedacted from his or her pay-
check. No such person shall become subject
to the provisions of this chapter unless he or
she exercises said option jn the manner and
within the time specified in this section,

(Prior code § 2904.1154; Ord. 27838.)

A,

3.28.450 Other persons who become city officers or
cmployees on or after July 1, 1975,

Subject to the exclusions and exceptions héreinaf-
ter set forth in this Part, each person, other than those
persons specified or mentioned in Sections 3.28.400
through 3.28.44Q, inclusive, who becomes an officer or
employee of the city on or after July 1, 1975 by vite
of an’ appointment made on or afler said date shall
become and be a member of this plan as of the effective
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date of his nr her appointment; provided, however, that
the foregoing provisions of his section do not apply to
persons employed fo render part-time service,

{(Prior code § 2904.1155; Ord. 27838.)

3. 28 460 Exclusions and exceptions - Maynr and
members of city council,

Anything elsewhere to the contrary notwithstand-
ing, no person shall become or be a member of this plan
because of lis or her election or appointmernit to, or his
or her holding the office of, mayor or member of the
city council or because of any service rendered by him
or her while he or she is mayor or a member of the
councit,

(Prior code § 2904.1156; Ord. 27838.)

3.28470 Exclusions and exceptions - Members of
boards and comunissions,

Anything elsewhere to the contrary notwithstand-
ing, no person shall become or be a member of this plan
because of his or election or appointment to, or his or
her membership in, any board or conmmission of the city,
or because of his nr her election or appointment to or his
or her holding of any office in said board or commis:
sion, or beeause of any service rendered asa membe: or
officer of any such board or commission.

(Prior code § 2904.1157; Ord. 27838.)

3.28.490 Exclusions and excepiions ~ Persons tem-
porarily employed pursuant fo Section
1101(a)(4) of City Charter.

Anything elsewhere to the contrary notwithstand-
ing, no person shall become or be a member of this plan
beeaguse he or shis is temporarily employed pursuant to
the provisions of Subparagraph (4) of Snbsection (a) of

"Section 1101 of the Charler of the city to make or
conduct any special inquiry, investigation, examination
or installation, or to render professinnal, seientific or
technical services of an occasional or exceptional na-
ture, nor because of any service rendered pursuant to
such employment,

{(Prior code § 2904,1159; Ord. 27838.)

3.28.500 Exclusions and exceptions - Persons eni-
ployed in.cvent of emergency pursuant to

Section 1101(a)(5) of City Charter.
Anything elsewhere to the eontrary notwithstand-
ing, no person shall become or be a member of this plan
because he or she is employed pursuant to Subpara-
graph (5) of Subsection (2) of Section 1101 of the
Charter of the city i the event of an emeggency to
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perfurm services required because of and during such
emergency, nor hecause of any service rendered pursu-
ant to such employment.

(Prior code § 2904,1160; Oid. 27838.)

3.28.510 Exclusions and exceptions - Persons em-
ployed pursuant to Section 1109 of City
Charter,

Anything elsewhere to the conirary notwithstand-

ing, no person shall become or be a member nf this plan
becanse hé or she is employed or his or her services are
contracted for pursuant to the provisinns of Section
1109 of the City Charter or pursuant to any transfer,
consolidation or contract mentioned in said Section
1109, nor because of any services rendered pussuant tn
any-such employment or contract,

(Prior cnde § 2904.1161; Ord. 27838.)

3.28.520 Exclusions and exceptions - Volunteer work-
ers,

Anything elsewhere to the contrary notwithstand-
ing, no person shall become or be a member of this plan
because of his or her appointment as or his or her being
a volunteer member of any police, fire or civil defense
department, force, agency or organization, nor because
of any service rendered as such volunteer member.
(Prior code § 2904.1162; Ord. 27838.)

3.28.530 Exclusions and exceptions - Emergency
appointments in time of war or national
emergency.

Anything elsewhere to the contrary notwithstand-
ing, no person shall becoine or be a member of this plan
because nf any appointment or employment made or
catered into pursuant to the provisions of Sectinn 1110
of the Charter of the city, nor because of any service
rendered pursuant to any such appointment or employ-
ment,

(Prior code § 2904.1163; Ond, 27838.)

3.28.540 Exclusions and exceptions - Relief or anti-

poverty programs,

Anything slsewhere to the contrary nntwithstand-
ing, unless otherwise provided by the eity council npon
recnmmendation of the retitement board, no person

shall beeome or be a Inember of this plan because of his’

or her employment pursuant any relief or antipoverty
program where such employment is provided primarily
to give relief or aid to such persons.

(Prior code § 2904.1164; Ord. 27838.)
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3.28.545 Exclusious and exceptions - Police
reeruits, firefighter recruits.

Anything  elsewhere te the contrary
notwithstanding, no person shall become or be a
member of this plan because of any appointment ot
employment as a police recruit or firefighter recruit or
because of any appointment or employment for which
the principal purpose i3 training such person to
become a police officer or firefighter.

(Ords.. 22677, 22735; Ord. 27838,)

3.28.550 Exclusions and exceptions - Members of
other vetirement or pension systems.

A. Anything elsewhere to the contrary

notwithstanding, persons who are members of

any police, fire or oflier retirement or pension

systern {other than this plan as described in this

chapter or in Chapter 3.24, the federal social”

security system, or any retirement or pension
system of the federal government) supported in
whole or in part by funds of the United States
government, or of any state government, or of
this city or any other city or municipal
government or corporation, or of any political
subdivision, department, district, authority or
agency of any such government or corporation,
who are teceiving or are entitled to any credit in
such other systemn for any service rendered to the
city are hereby excluded and excepted from
membership in this plan; provided and excepting,
however, that nothing confained in this section
shall be deemed to prohibit any such person from
beconming or being a member of this plan after
the person has ceased being a member of the
abovementioned police, fire or other system if
the person should thereafter qualify for
membership in this plan,

For the purpose of this section, the following
persons shall not be deemed to be tmembers of
auy other retirement or pension system:

1. Persons who merely are receiving pensions
or retirement allowances or other payments,
from any source whatever, because of or ot
account of service rendered to an employer
other than the City of San José while they
were not in the employ or service of the
eity.

Persons whose membership in another
retirement or pension system 'is in 2
reciprocal system, as defined in Part 21 of
this chapter, and whose service in such
othet system is included as service in this
plan solely for the purpose of meeting the
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minimum  service  Tequitements for
qualification for benefits and retirement
allowances pursuant to Subsection D. of
Section 3.28,2420 of Part 21.

(Prior code § 2904.1165; Ords. 24682, 27838.) .

3.28.560 Exclusions and exceptions - Part-lime
employees.

Anything  elsewhere to the  contrary
not\wthstﬂndmg, no person appointed or employed as
a part-time employee shall become or be a member of
this plan because of such appointment or employment,
or because of any service rendered pursuant {o any
such appointment or einployment, unless he or she
became or becomes a member of this plan under and
pursuant to the provisions of Section 3.28.400 through
3.28.440, inclusive, or unless, having become .a
member of this plan undet any of the foregoing
sections of this part, and while rendering such full-
fime city service for fhe city as qualifies him or her to
coptinue as a member of this plan, he or she,
discontinues such full-time service and, without a

. break in service, continues to render ot does render

city parttime service of a kind and nature not
excluded or excepted by the provisions of Sections
3.28.460 through 3.28.550, inclusive, of this past,
(Prior code § 2904.1166; Ord, 27838.) .

3.28.570 Termination of membership.

BExcept as otherwise provided in Sections
3.28.580 and 3.28.590, a person ceases to be a
member of this plan upon the occurrence of any of the
following events:

A, Upon his or her death before retirtement for
service or disability;

B. Upon his -ot her retirement for service or
disability;
C. Upon discontinuance of his or her federated city

service because of resignation or discharge, ot
because of layoff or feave of absence found by
the retirement board to have resulted in
permanent discoritinuance, and in the latter case
as of fiie date of the determination by the board
that the discontinuance is permanent,

" (Prior code § 2904.1167; Ord. 27838.)

193

3.28.580 Elecijon by persons who became
members pursuant to Sections
3.28.400 through 3.28.430, inclusive,
to allow accumulated contributions to
remain in fund.
A. The provisions of this section apply only to
persons who became subject to the provisions of
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this chapter pursuant to the provisions of Sections
3.28.400 through 3.28.430, inclusive, of this
part.

If the federated city service of a member

SAN JOSE CODE

the fund may be revoked at any time by said
person as to all such normal contributions or as
to any part of them in excess of five hundred

“dollars.

described in Subsection A. is discontinued by  E. Upon electing to terminate or not renew
reason of resignation or discharge, or by reason membership by withdrawing all of his or her
of layoff or Jeave of absence deemed or found by accumulated contributions, such persoen
the retirement board to have . resulted in immediately:
permanent discontinuance (and in such case, as 1. Ceases to be amember of this plan (or loses
of the date of determination by the board that the the right to renew his or her membership, as
discontinuance is permanent), or if such member the case may be); and
retires for disability under the provisions of this 2. Loses all rights to any credit for federated
chapter but such retirement is followed by a city service to which he or she was entitled
cessation of the disability because of which the hereunder; and
member was retired and his or ber disability - 3. Except as may be otherwise provided
retirement allowance is canceled but he or she elsewhere in this plan, loses all other rights
does not thereupon reenter federated city service, or privileges under this plan excepting the
then, in either of said events, if the amount of right to the return of his or her said
said member's accurnulated normal contributions accummjaled contributions, which said
standing to his or her eredit at that time is five confributions shall be refurned o the person
hundred dollars or more, the member ghall bave forthwith. ’
the right to elect, not later than the ninetleth day B, Upon electing to continue or renew membership
from and after the date upon which notice of such by allowing all of his or her accumulated prior
right is mailed to him or her at the latest address service contributions and all or part (but not less
on file with the board: than five- hondred dollars of his or her
!, To continve (or in the case of the acenmulated nommal contributions to remain In
- abovementioned person whose disability the retirement fund:

refitement allowance was canceled, fo 1, The said person continues to be or agam

renew) his or her membership by allowing becomes a member; and

all of his or her accumulated prior service 2. The member and Ins or her survivors shall .

confributions and all or part (but in no event thereafter bave such rights, if any, as are

less than five hundred dollars of his or her provided elsewhere in this Chapter 3,28 for

accumulated normal contributions to remain the member and his or her survivors, except

in the reticement fund; or that, unless otherwise provided elsewhere n
2.  To terminate or not renew membership, as this plan, he or she shall lose and shall no

the case may be, by withdrawing all of his - jongerbe entitled to credit for any federated

or her accumulated confributions. city service on account of which such
Faiture to make such election within the above- withdrawn contributions had been paid into
specified time shall be deemed to be an the retirement fund. In determining the
irrevocable election to ferminate or not renew federated city service for which a person is
membership, as the case may be, by withdrawing no longer entitled to credit upon such partial
all of his or her accumulated contributlons; withdrawal, the withdrawn contributions
provided and excepting, however, that if such shall be deemed to have been paid into the
member Is entitled under this plan to credit for retirement fund on account of the latest
twenty or more years of federated city service, federated city service rendered by the
the failure to make such election within said time -person to the city, or on account of the
shall he deemed to be an election to continue or person's earliest federated city service if so
renew, as the case may be, his or her requested by sald person at the time he or
membership by allowing all of his or bher she withdraws a part of his or her
accumulated “contribufions to remain in the aecumulated normal contributions.
retirement fund, G. A member may at any fime, if he or she so
An election fo allow all or part of one's elects, voluntarily relinquish such right as the
accumnuiated normal contributions to remain in

194
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member may have to be credited for federated
city service fot such periods of time as may be
designated by him or her, without withdrawing
any contributions paid by the member because of
such service, provided hie or she retains credit for
not less than five years of continuous federated
city service; and in such event, in determining
the member's eligibility for or the amount of any
- benefits to which he or she may subsequently be
entitled, the member shall be given no credit for
any federated city service so relinquished, and
any contributions left in the fund which were
made because of the service for which the
member has relinquished credit shall be treated as
income of the retirement fund,

f on or after March 28, 2005, the member is to
receive a distribution of an eligible rollover
distribution, with a present value greater thanone
thousand dollars, and if a member does not elect
to have such distribution pald directly to an
cligible retirement plan specified by member in a
direct rollover or to receive the distribution
directly, then the system shall pay the distribution
in a direct rollover to an individual retirement
plan designated by the board in accordance with
Section 401(a)(31)(B). of the Internal Revenue
Code and IRS Notice 2005-5.

(Prior code § 2904,1168; Ords. 27838, 28885.)
3.28.590 Election by members other than those

" specified in Section 3,28.580 to allow
accumulated contributions to remain
in fund, ' :

A. The provisions of this section apply enly to

members of this plan who are eatitled to credit

for five or rhore years of federated city service
rendered after June 30, 1975, and who are not

covered by the provisions of Seetion 3.28.580,

. If the federated city service of a member

" described in Subsection A, above is discontinued

by reason of resignation or discharge or by

reason of layoff or leave of absence which is
determined by the retirement board to havé
resulted in permanent discontinuance (the
effective date of such discontinuance to be the
date of said determination by the board), then
such member shall have the right to elect:

1. To continue membership in this system by
allowing ail of his or her accumulated
coniributions to remaln in the retirement
fund; or

C.

D,

194.a
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2. ‘To terminate memberslhip in this system by
withdrawing all of his or her accumulated
conttibutions.

If a member described in Subsection A. above
retires for disability but the disability retirement
allowance is canceled because of a cessation of
the disability for which the member retired and
such member does nof thereupon reenter
federated city service, then such member shall
have the right to elect:

I. To renew membership in this system by .
allowing all of his or her accumulated
contributions to remain in the retirement
fand; or

2. Not to renew membership in this system by
withdrawing all of his or her accumulated
contribtutions,

“The election described in Subsections B, and C,

shall be made not later than the ninetieth day

from and after the date notice of the right to

make such election is mailed {o the member at the
latest address on file with the board.

. In the case of a member entitled to credit for
less than twenty years of federated city
service, failure to make such election within
said ninety days shall be deemed to be an
irrevocable election to tferminate or not

_ renew, whichever is applicable, membership
in this system by the withdrawal of all of the
member's accumtlated contrlbutions.

2. In the case of a member entitled to credit for
twenty or more years of federated city
service, failure to make such efection within
said ninety days shall be deemed to be an
election to continue or renew, whichever is
applicable, membership in this system by
allowing all of the member's accumulated
contributions o remain in the refirement
fund. .

Upon electing to teriminate of not remew

membership in thissystem pursuant to Subsection

B., C. or D. above, the person immediately:

1. Ceases {0 be a member of this system or
loses the right to renew membership in thls
system, whichever is applicable; and

2. Unless ofherwise provided clsewhere in this

* chapter, loses all credit for any federated
city service to which he or she was entitled
under this system; and

3. Loses all other rights and privileges under
this system except the right to the refurn of
his or her accumulated contributions, and
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such coniributions shall be returned to such
person forihwith.

F. Upon electing to continue or renew membership

in this system, whichever is applicable,. by

allowing all of his or her accumulated

contributions io vemain in the fund, the person:

I. Continues to be, or again becomes, a
member of this system; and

2. Shall continue to be entitled o credit for
such federated clty service as he or she was
entitled as of the time the pelson made such
election; and

3. Shall thereafter have such rights, if any, as
are provided in this chapter for such person
or such person’s survivors.

If on or after March 28, 2005, the member is fo

receive a distribution of an eligible rollover

distribulion, with a present value grealer than one

thousand dollars, and if a2 member does not ¢lect

to have such distvibution paid directly to an ~

eligible retirement plan specified by memberin a
direct roflover or to receive the distribution
directly, then the system shall pay the distribution

2011 8-18

3.28.600

.3.28.670
3.28.680
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Service under police and fire

department retivement plan

wliere member elects {0 pay

contributions to federated system-

for such service,

Part-time service rendered pnor

to July 1, 1975.

Compnfation of amount of

service,

Absence without compensation
‘during city hall closures. ‘

Absence without compensation

during periods of mandafory
_reduction in paid working time.

3.28.660

3.28.685
3.28.690

Definitions generally. .
Unless the context otherwise requires, the

definiiions set forth in this Part § govern the
construction and interpretation of provisions of this
retirement system as set forth in this Chapter 3.28,
(Prior code § 2904.1200.)

3.28.610 Federated city service defined.

in a direct rollover to an individual retirement A,
plan designated by the board in accordance with
Section 401{a)(31}B) of the Mternal Revenue.
Code and IRS Notice 2005-5.
(Priorcode § 2004.1169; Ords, 21371, 23485, 27838,
28885.)
B.
Part 5
FEDERATED CITY SERVICE
Sections:
3.28.,600  Definitions generally.
3.28,610  Federated city service defined.
3.28.620  Exclusions and exceptions from
federated city service.
3.28.630 Military service defined -
Deemed federated city service
when -~ Condifions,
3:28.640 °  Service credit for absence on or
after July 1, 1975, because of
service-connected injury or
illness.
3.28.650  Service under police or fire
deparfment plan where finctions
and duties of former police or
fire department position are
fransferred to federated city
service,
194.b

Subjeci 1o other provisions of this refirement

system as set forth in this Chapter 3,28, the ferm

“federated city service”, as used in this Chapler

3.28, meaus service for which a member of this

system is entitled to credit and for which the

member shall receive credit under this system.

Subject to such exclusions and exceptions and o

such conditions and limitations as are set forth in

this chapter, “federated city service” shall be
deemed to include the following service, and
none other, as follows: )

1. City service rendered by a member prior {o
July 1, 1975, and before becoming a
member of this system, by a person who
became a member of this systemn pursuant {o
Sections 3.28.400 through 3,28.430 where
such service meets the Following
requirements:

a.  With respect to a person who became a
member of this system pursuant fo
-Section 3.28,400 or Section 3.28.430,

the service rendered prior to July 1,
1975, was service for which the person

was entitled to cred it under the Chapier
3.24 retivement system as of the time

the person became a member of this

. System.

b, With respect to a person who became a
member of this system pursuant to
Section 3.28.410 or Section 3,28.420,
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the service rendered prior fo July 1,
1975, was service for which the person
was entitled to creditunder the Chapter
3.24 retirement system as of the time
the person retired under the Chapter
3.24 system,
If 2 member became entitled to credit ‘for
any such service under the Chapter 3.24
retirement system only for the purpose of
qualifying for benefits and not for the
purpose of determining the amount of
benefits to which the member might become
" entitled, the credit the member shall receive
under this system for such service shall be
subject to the same Jimitation.
Service rendered by a member on or after
July 1, 1975, as an employee of the city, for
the city and for compensation, provided
* such service Is rendered by such member
both while receiving such compensation and
while a member of this system.
Military service rendered by a member on
or after July 1, 1975, while a member of

this system if, and only if, the member is or-

becomes entitled to credit for such service
under the provisions of Section 3.28.630,
and then only to the extent and for the
purpose specified in said section,

Absence of a member from federated city
service on or after July 1, 1975, while a
memher of this system, because of service-
connected injury or illness if, and only if,
.said member is or becomes entitled to credit
for such absence under the provisions of
Section 3,28,640, .and then only to the
extent-and for the purpose specified in said
section.

Service rendered by a member prior to the .

time he or she becomes a member of this

system for which the member was entitled to

credit under the provisions of a police and
fire department retirement plan of the city
if, and only if, said member becomes
entitled to credit for such service under the
provisions of Section 3.28.650 or Secnon
3.28,660.

Absence of a member from federated city -

gervice on or after July 1, 1975, while a
member of this gystem, because of paid
holiday or leave of absence with full
compensation provided that the member
continues to make coniributions to the
retirement fund during such absence,

§ 3.28.620

8. Additional service credit as provided in
Section 3.28.2120 of Part 18, Section
3.28.2220 of Part 19, or Section 3.28.2320
of Part 20 of this chapter,

9. Absence of amember without compensation

_ becavse of a city hall closure where ail of
the conditions of Section 3.28.685 are
satisfied,

10. Eligible prior service credit purchased by a
member in accordance with Sections
3.28.690 and 3.28,691.

(Prior code § 2004, 1201; Ords, 22573, 23366, 24107,
24346, 24807, 25732.)

3,28.620

Exclusions and exceptions from
federated city service.
As used in this retirement system, the term

“federated city service” shall nof be deemed to mean

_or include any of the following service, the latter

being hereby excluded and excepted from the
definition of “federated city service™:

A,
B.

194.¢
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Service rendered as mayor or as a member of the
city council;

Service rendered as a member of any city board
or commission unless the person rendering such
service is otherwise employed by the city in an
officc or position which qualified him for
membership in this system, and he is required by -
virtue of his said office or position towrenderisuch
gervice as a member of a city board or
comnission;

Except as permitted by Part 22, service rendered

‘while temporarily employed pursuant fo the

provisions of subpamgraph (4) of subsection (a)
of Section 1101 of the Charter of the city to make
or conduct a special inquiry, investigation,
examination or other installation, or to render
professional, scientific or technical services of an
occasional or exceptional character;

Service rendered while employed pursuant (o the
provisions of subparagraph (5) of subsection (a)
of Section 1101 of the Charter of the city, in the
event of an emergency, to perform services
required because of and during such emergency;
Service rendered as'a volunteer member of any
police, fire or civil defense department, or of any
police, fire or civil defense force organization;
Service rendered while employed, and service
contracted for, pursuant to any transfer,
consolidation or contract mentioned or referred to
in Section 1109 of the Charter of the city;
Service rendered while employed pursuant to
Section 1110 of the Charter of the city;
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H. Except as permitted by Part 22, service rendered

while employed pursuant to any relief or
antipoverty program where such employment is
primarily for the purpose of giving relief or aid
to such employees; :

2011 5-18
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3.28.630 Military service defined - Decred

federated city service when -
Conditions.
“Federated city service” shall be deemed to

include military service rendered by a member on or

I. Except as otherwise. provided by Section after July 1, 1975, while a member of this system, and
3.28.670, part-lime service zendered by a  such member shall be entitled to credit for such
member prior to July 1, 1975, for which he was service, if and only if he or she is entitled to credit for
not entitled to any credit under the Chapter 3.24  such service under the following pravisions of this
retirement system; section, and then only to the extent and for the

J.  Pari-time service rendered on or after July 1,  purpose or purposes hereinafter provided in this
1973, other tham section. )

1. Part-time service rendered on or after sald A, Military service defined. As used in this section,
date by a part-time employee who becotnes “military service” shall be deemed to mean
a member pursuant to Section 3,28.400 or service rendered on or after July 1, 1975, as a
Section 3.28.440; and member of the Armed Porces of the United States

2, Part-fime service rendered o or after said or of the Merchant Marine of the United States,
date by any other member if such part-time either during a war including the United States as
service follows, without a break in service, a belligerent or in any other national emergency,
the rendition of full-time service by said or in time of péace if the person perforniing such
metnber; and service is drafted for such service by the United

3. ZEligible prior service purchased by a States. :
member in accordance with Part 22, B. Military service because of which city munst make

K. Except as may be otherwise provided in Sections member contributions.

3.28.650 and 3.28.660 of this part or in Part 21, 1. If, on-or'after July 1, 1975, while he or she
service rendered by a person while he'.is a ’ is a member. of this system, and while on
member of the police and fire department leave oftabsence without compensation to
retirement plan established by the provisions of engage i military service, a member of this -
Chapter 3.32 of the San José municipal code, or system rénders military service other than as
- the police and fire depariment reiirement plan  a member of the Merchant Marine of the
established by the provisions of Chapter 3.36 of United States, and if, in addition, said
the San José municipal code, or any other member returns to federated city service
retirement or pension plan or system {other than after discharge under conditions other than
this system, the Chapter 3,24 retirement system, dishonorable within six months after such
the system established- by the provisions of discharge or within six months after any
. Chapter 3,20 of this Code, the system established period of rehabilitation afforded by the
by the provisions of Chapter 3.16 of this Code, United States government, including a
the federal social security system, or any-other period  of rehabllitation .for purely
federal retirement system) supported in whole or educational purposes, the city shall
in part by funds of the United States, of any state contribute to this system on behalf of such
govermment, or the city or any otlier city or member such amounts of coniribution which
municipal government or corporation, or of any would have been payable by said member,
political  subdivision, deparmment, district, together with such additional amounts asg
authority or agency of any of said governments, would have been payable by the city, on the
if, while a member thereof the person received or basis of compensation earnable at the
was entitled to credit for such service in such commencement of said member's absence
systemnt. ' plus the annual salary adjustments which he

L. Except as provided in Part 22, service performed - or she would have received if said member
while a member of the eligible deferred had remained in federated city serviee and
compensation plan established by Chapter 3.50 of had not left for -said military service. For
this Code. purposes of this subsection, said member

(Prior code § 2904,1202; Ords, 24682, 25732.) absent on said military service shall be

194.d
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deemed to have received a rating for the
- -period of such absence entitling him or her
to anmual salary adjustment., Also, for
purposes of this subsection, a member who
is granted a leave of absence or placed on a
city civil service reemployment list as of the
same datc he or she was reinstated from
mititary leave, if said date of reinstatement
is within the abovementioned six months,
shall be considered as having returned {o
city service within the abovementioned six
months if he or she returns to city service at
“the end of such leave of absence ot upon
offer of employment from the reemployment
list or if he or she retires under this system
. for service or disability duxing such Jeave.
2. Any military service mentioned in this
subsection because of which the city is
requited fo make all nf the contributions
above specified in this subsection shall be
deemed to be “federated city service” for
which said member shall be entltled to credit
in the same manner as if he or she had not
been absent from federated city service
during such time,

C. Military service because of which city need not

pay member contributions,

1. If, on or after July 1, 1975, while he or she
is a member of this system and while nn
leave of absemce without compensation to
engage in military service, a member of this
system renders any military service as such
service is above defined, and if such
member is not entitled to have the city pay
his or her member contributions during such
period of time pursuant to the immediately
preceding Subsection B., then in suchevent,
said member may contribute to the system,
either during his ox her absence on military

service or upon his or her retum to

federated city service, at times and in the
manner prescribed by the retirement board,
amounts equal to the contributions which
would have been payable by said member to
fhe system on the basls of his or her
compensation earnable ai the
commencement of the leave of absence if he
or she had remained in city service. If said
member does so contribute, “federated city
service” shall be deemed to include such
wilitary service and the member shall
receive credit for the absence in military

2011 5-18
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service in the same manner as if he or she
had not been absent but were still in
federated city service.. If, however, said
member docs not contribufe as aforesaid,
such military service shall be credlted to
said member as “federated city service”
only for the purpose of determining said
member's eligibility for benefits under this
system and such military service shall itot be
credited for the purpose of determining the
amount of such benefits, i

2. If the member eleets to contribule as
aforesaid and does so contribute, the city
shall also confribute becanse of such military
service to the same extent as it would have -
contributed if the member had not becn
absent on military service. .

D. Manner in which city may contribuic. Any

contributions required of the city by the
provisions of this section may be made in one
sum or in the mamner in whicht ofhex
contributions are made. Anything elsewhere in
this Chapter 3,28 to the contrary notwithstanding,
no contributions made by the city pursnant {o the
provisions of Subsection B, of this section can
ever be withdrawn by or paid to a member or any
of the member's survivors or beneficiarics or
estate, .
Pari-time employees. The provisions of this
section shall apply to pari-time employees only
to the extent that they were in this systemn prior to
entry into the military service, ’
For the pmmposes of this section, “leave of
absence without compensation to engage in
mititary service” shall include -any leave of
absence to engage in military service granted on
or after September 1, 1990, duxing which the
member receives compensation from the city
pursuant fo an action” of the city council
approving special or supplemental pay or benefits
for persons on leave for military duty.

(Prior code § 2904.1203; Ords. 24036, 28885.)

. 3.28.640 Service credit for absence on or after

195

A,

July 1, 1975, because of service-

connected injury or illness.
Time on or after July 1, 1975, during which a
member is a member of this system and during
which he is absent from fedexated city service by
reason of injuty or illuess determined within one
year after the end of such absence to have arisen
out of and in the course of fils employment with
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the city, shall be deemed to be “federated mty
scrvice” for which such member is entitled to
credit for the purpose of qualifying for benefits
under this system but not for the purpose of
determining the amount of such benefits, unless
he contributes during such absence, or upon his
return to city service at times and in the manner
“ prescribed by the beard, the same amount of
coniributions as he would have been required to
coniribute if he were not absent becayse of any
said injury or iflness. If he does contribule as
aforesaid, said time shall be deemed “federated
city service” for which he shall be entiticd to
credit the same. as if he were not absent from
federated city service because of such injury or
iliness, The provisions of this section do not
apply to time during which a person is retired for
disability or service. Also, the provisions of this
section do not apply to pari-time employees.
Subject to any Jimits on annual contributions
imposed by Section 415 of the Internal Revenue
Code of 1986, as amended, a member who elects
to make contributions to purchase full service
credit for a period of leave of absence pursvant to
Subsection A. above may pay the coniributions:
1, Inone lump sum within sixty days from and
after the date the member returns to city
service; or
For elections made on or before January 31,
2011, in monthly or biweekly installments
by pre-tax payroll deductions, paid over a
perjod of time not to exceed eight years; or
For clections made on or after February 1,
2011, in monthly or biwegkly installments
by post-tax payroll deductions, paid over a
period of time not to exceed eight years; or
In a combination of a lump som and post-tax
installments,
Any member cleeting to pay (he contributions in

. 4'

SAN JOSE CODE

E. All contributions under Subsections B.2. and C,
shall be ireated as pre-tax salary reductions
pursuant to Internal Revemue Code Section
414(h)(2). :

(PHOI code § 2904.1204; Ord. 28885. y

3.28.650 Service under police or five
department plan where functions and
dulies of former police or fire
deparimcnt posxtmn art trausferred to
federated ciiy service.

Subject to the fol!owmg conditions, restrictions,
Limitations and other provisions, a member of this
system, who becomes such on or after July 1, 1975,
putsuant to the provzs:ons of Section 3.28.450 and
who, immediately prior to becoming a member of this
system, was a member of the police and fire
department plan established or administered by or

_ pursuantto the provisions of Chapter 3.32 or Chapter

3.36 of the San José Municipal Code shail be entitled
to credit under this system for service, if any, for
which he was entitled to credit under said police and
fire department retirement plan al the time his
membership in said police and fire department plan
was last terminated, if, and only if all of the foilowmg

conditions exist and are satisfied:

installments or to make the lump sum payment by

payroll deductlon shall execute a payroll
authorization form authorizing the payment ofthe
required contxibutions by payroll deduction. The
payro}l authorization form shall he ﬁled with the
director of finance,
The election to puichase credit through post-tax
payroll-deductions, pursuani o Subsection B.3,
or 4, above, may be revoked, During the time
the post-tax payroll deduction election is in
-effect, the member may
payments to the retivement fund for the purchase
of such service credit.

2011 8-18

make additional

196

A. Such person must have been, immedately prior
to becoming a member of this system, a-member -
of the police aid fire depariment plan established
or administéred by or pursuant to Chapter 3,32
or 3.36 of the San José Municipal Code; and
Such person must have held, immediately prior to
becoming & member of this system, a city office
or positions in the police or fire department of
the city which qualified him for membership in
and becauvse of which he was a member of the
abovementioned police and fire depaﬂment
retirement plan; and .

The office or position held by such person in the
police or fire department of the city immediately
prior to his becoming a member of this system
must have been abolished or discontinued, and
the functions and duties thereof, or substantially
the same functions and duties, transferred to the
federated city service; and
Such person must have been transferred, at the
time his office or position in the police or fire
department was abolished or discontinued, to a
_new office or position in the federated city
service, to perform substantjially the same
funetions and duties as he performed in his
- former office or position; and

C.
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Such person’s abovementioned transfer must
have taken place without any break in service
rendered by such person, and without such
person being required by clvil service regulations
to take or pass any civil service examination for

the office or position to which he was

transferred; and .
Such person’s membership in  the
abovementioned police and fite department
retirement plan must hiave ceased and terminated
as of the time or immedijately prior to his said
transfer to an office or position entitling him to
membership in this system; and _ .
Such person must.not have received or requested
a return of any contributions pald or made by
him to said police and fire department retirement
plan, and must not have elected to continue
‘making contributions to the police and fire
department retirement ‘plan pursuant {o the
provisions of Section 3.32,010, 3.36.1620 or
3.36.1630, or any other provision of said plan;
and
" Such person must have filed with the retirement
board on or before and no later than the thirlieth
day immedirtely following the date as of which
his position in the police or fire department is
abolighed or discontinued and he is transferred to
an office or position entitling him to membership
In this system, a written statement, in duplicate,
duly signed by him wherein he elects to receive
credit under this sysiem for service for which he
was entitled te credit under said police and fire
department retitement plan at the time Hhis
membership therein was Jast terminafed, and
where he consents to and authorizes the transfer
and payment into the retitement fund established
by this chapter, from the retirement fund

H.

§ 3.28.660

fund, all moneys contributed by said person fo
the abovementioned -police and fire department
retirement plan, together with inferest thereon,
moneys being so trapsferred being thereafter
deemed to be noxmal contributions, or prior
service contributions where applicable, of sald
person to this retivement system for the service
credited to him under this system:
(Prior code § 2904.1205.)

3.28.660 Service under police and fire
department retirement plan where
member elects to pay confributions to
federated system for such service.

Subject to the following conditions, vesttictions,
limitations and other provisions, a person who

becomes a member of this system on or after July 1,

- 1975, pursuant to the provisions of Section 3.28.430

and who, priot to becoming a member of this system

‘but on or after February 1, 1962, was a member of

established under the police and fire deparfment. .

retirement plan, of all moneys contributed by him

to the police and fire department retirement fund,

together with interest thereon; and _

A copy of the statement specified in the
immediately preceding subsection H. shall have
been transmitied by the retirement board to the
board which is charged with the duty of
administering the abovementioned police and fire
depariment retirement plan of which said person
was formerly a member; and there shall have
been transferred .to .the retirement fund
established under this chapter, from the
retirement find established under the last-
mentioned police and fire department retirement
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the police and fire department retirement plan
establishied pursuant to Chapter 3.32 or Chapter 3.36
of the San José municipal code, shall be entitled to
credit under this system for service, if any, for which
the person was entitled to credit under said police and
fire department retirement plan at the fime his or her
membership therein was last terminated, if all of the
following conditions exist and are satisfied:

A. Such person must have held, prior to becoming a
member of this system, a city position in the
police department or fire department of the city
which. qualified the person for membership in,
and because of which the person was a member
of the police and fire department retirement plan;
and

Such person's membership in the police and fire
department retirement plan must have ceased and
terminated prior to his eor fer becoming a
member of this system; and

Such person must not have elected to continue
making contributions to the police and fire
department retirement plan, pursuant to the
provisions of Section 3,36.1630 nor -have
retained any rights to benefits from said plan
pursuant fo any other provision of said plan
(other than rights as an eligible surviving spouse
or surviving child or rights as a former spouse
under a domestic relations order of a court of
compelent jurisdiction); and

Such person must have filed with the retirement
board a writien notice of election re police and
fire service, wherein the person clects to recefve
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credit under this system for service for which he
or she was entitled to credit under the police and
fire department retirement plan pursuant to this
section, and wherein the person agrees to pay
into the retirement fund established by this
chapter the amounts specified in Subsection E.
below. Such notice of election must be’ ﬂled onor
before the later of:
1. The thirtieth day immediately following the
- date on which there Is deposited in the
United States mail, addressed to the person
at his or her address shown in the records of
the retirement board, 2 written notice of the
person ’s rlght to make the election provided
in this section; or

2. The thirtieth day following the date as of .

which the person becomes a member of this
system.

In order to receive service credit in tlis system

for service rendered while a member of the
police and fire department retivement plan, the
person must pay into the retirement fund
established by this chapter an amount of money
sufficient to make the accumulated contributions
standing to the credit of the person's individual
account jn this system equal to the amount they
would be if:

I, The person had been a member of this
system (and of the Chapter 3.24 system with
respect {o service rendered prior to July 1,
1975), in the position because of which he
or she became a member of this system,
during the time he or she was rendering the
previous service in the police depariment or
fire department for which he or she secks to
get credit; and

2. The contributions payable to this system and

to the Chapter 3.24 sysiern under such

circuinstances had been deducted from the

person's compensation and pald into the,

retirernent fund pursuant to this system and
the Chapter 3,24 system during all of such

- time.
Subject to any limits on anuual coptributions
imposed by Section 415 of the Internal Revenue
Code of 1986, as amended, a person who elects
to purchase credit for prior police and fite

service may pay of the contributions requizred by "

Subsection E. above:

1. Inone lump sum within sixty days from and
after the date the person files the writien
notice of election to purchase such service
credit; or -
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2. -For elections made on or before January 31,
2011, in installments by pre-tax payroll
deduction; paid over a period of time not to
exceed efght years; or

3. Tor elect:ons made on or after Febmary 1,
2011, in monthly or biweekly mstallments
by post-tax payroll deductions, paid over a
period of time not to exceed eight years; or

4, By transfer of moneys contributed by him fo
the police and fire department retirement
fund, together with interest fhereon, from
the poliée and fire departinent retirement
fund; or

5. By a combination of the above,

G. Any member ¢lecting to pay the contributions by

pre-tax payroll deduction shall execuie a binding
irrevocable payroll authorization form
authorizing the payment of the required
contributions by payroll deduction. Such
irrevocable payroll anthorization form shall be
filed with the director of finance within the time
specified in Subsection D. above for the filing of
the person's election to receive service credit.
The election fo purchase credit for prior

police and fire service through pre-tax payroll
déductions and the authorization to make.
payments by pre-tax payroll deductions shall be

_irrevocable, During the time the irrevocable -

election is in effect, no direct paymenis from the
member to the retirement fund shall be made by
the member ot accepted by this system.

The election to purchase credit for prior police
and fire service through post-tax payroll
deductions and the authorization to make
payments by post-tax payroll deductions shall be
revocable. During the thme the revocable election
is in effect, the member may make additional

© direct payments to the retirement fund,

A copy of the potice of election specified in
Subsection D. above shall be transmitted by the
retirement board to the board which is charged
with the duty of administering the police and fire
department retirement plan of which said person
was formerly a member,

All contributions under Subsections F.2. and G.
shall be ifreated as pre-tax salary reductions
pursuant to Internal Revenue Code Section
414(h)(2).

If a person elects to purchase credit for prior
police and fire service and make the contributions
specified in this section, and subsequently does
pay all such moneys as provided in this section,
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the person shall be credited under this system for

the prior police and fire service.

If a member elects to redeposit and pay said

moneys but fails to complete the redeposit, then:.

1. If the failure to complete the redeposit is

" because of death of the person while in
federated city service and before retirement,
the person shall be credited with the amount
of service which is determined by the board
to be aittributable to the amount of
accumulated contributions redepesited as of
the date of the person's death,

2. If the failure to redeposit is for any reason
other than the death of the person prior to
retirement, any coniributions inade pursuant
to the election shall be credited to the
person's accumulated normal contributions
account but the person shall receive no
credit for arty prior police and fire service.

(Prlor code § 2904,1206; Ords. 26006, 28885.)

3.28.670 Pari-time service rendered prior fo

July 1, 1975.

A. For the purpose of qualifying for benefits payable

under this system, other than and excepting the

and such service shall be deemed to be federated
city service for all purposes under this chapter.
(Prior code § 2904.1208; Ord. 25732.)

3,28.680 Compuiation of amount of sexvice,

A. Bxcept as otherwise provided with respect fo
absence on military service and as otherwise
provided in Section 3.28,685 and 3.28.690; time -
dusing which a member is absent from federated

_city service without compensation shall not be
allowed in computing federated city service.

B. ‘The Retivement Board shall credita member with
one year of federated city service for one
thousand seven hundred thirty-nine or more
houts of federated city service rendered by the
member in any calendar year, Credit for more
than one year of such service shall not be atlowed
for service rendered in any calendar year,

~ C. Ifamember renders less than one thousand seven

forty percent minimum allowance provided forin’

the subsection A. of Section 3.28.1480, but not
for the purpose of determining the amount of any
benefitto which one may become entitled after hie
qualifics for such benefit, a member who
becomes such pursuant to the provisions of
Section 3.28.440 shall be given credit for all
part-time Service, other than service of a Kind
specifically exeluded by the foregoing provisions
of this part, rendered by him for the city prior to
July 1, 1975. For such limited purpose only,
such service shall be deemed to he federated city
service rendered on and after July 1, 1975, A
part-time employee who becomes a member

pursuant to Section 3.28.400 also shail have the

right to treat such serviee as having been
rendered on and after July 1, 1975, for the
above-specified limited purpose only. ’
Notwithstanding subsection A. of this Section
3.28.670, a member who satisfies the eligihility
requirements of Section 3,28.2510, may purchase
credit for part-time service rendered prior to July
1, 1975, as provided in Paxt 22 of this chapter. If
the member elects to purchasé credit for such
part-time service and completes the required
payments of contributions and interest, the
limitations of subsection A. above shall not apply
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hundred thirty-nine hours of federated city
- service in a calendar year, as in the case of pati-

time service, the member shall be given creditfor

that proportion of one year which the hours of

federated city service rendered by the member in

such year bear to one thousand seven hundred
- thirty-nine hours,

D. Notwithstanding Subsections B, and C. above,
the retirement board shall credit a member with -
one year of federated service credit for each two
thousand eighty or more hours of eligible prior
service purchased by a member pursuant to Part
22. A-member shall be given credit for any
purchased eligible prior service that Is less than
two thousand eighty hours in the same propottion
of one year which the hours of purchased eligible
prior service bears to two thousand eighty hours,

(Prior code § 2904.1207; Ords. 24807, 25732,

28603.) _ A

3.28.685 Absence without compensation during
city hall closures.
Time during which a member was absent without
compensation because of a city hall closure shall

. constitute “federated city service” in any case whete

199

all of the following requirements are satisfied:
A. The absence without compensation occurred
- during any of the following petiods of time in
which city hall was not open for public business
because of a city council-approved closure:
1. December 24, 1992, tlirough January 3,
1993, inclusive;
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2, December 23, 1993, through Jamiary 2,
16994, inclusive;
3. ‘December 23, 1994, through January 2,
1995, inclusive.
The member was on leave of absence without
compensation because of the city hall closure and
not for any other reason.
. With respect to any member who rendercd fewer
.than one thousand seven hundred thirty-nine
hours of federated city service in the calendar
year in which the city hall closure commenced,
the city has paid into the retirement fund the
contributions that would have been made io the
fund by both the city and the member if the
member had not been absent without
compensation during (he closure period or
periods plus interest to the date the contributions
are made calculated at the regular rate credited to
contributions pursuant to Section 3.28.340.B.
The city shall contribuie to the refirement ﬁmd

such amounts as are actuarially determined to be

.necessary to provide funding for all additional

costs incurred by this retirement system becausg
of the additional service credit provided to
members by this section.

(Ord. 24807.)

3.28,690 Absence without compensation during

periods of mandatory reduction in
paid working time,

A, Time during which a member was absent without

compensaiion because the member is subjecttoa

mandatory reduction in paid working time shalt

constitute “federated city service” in any case
where all of the following requirements are
satisfied:

1. The member was on leave of absence
withoul compensation becavse of. the
mandatory .reduction jo paid working time
and not for any other reason.

2.  With respect to any member who rendered

fewer than one thousand seven hundred

thirty-nine hours of federated city seyvice in
the calendar year in which the mandatory
reduction in paid working time is in-effect,
the city and member have paid into the
retirement fund the contributions that would
have been made to the fund by both the city
and the member if the member had not been
absent without compeusaiion during the
mandatory reduction in paid working time.
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The city and the member shall make their
respective contributions to the retirement fund as
if the member had not been absent without
compensation during the mandatory reduction in
paid working time. )

(Ord. 28603.)
Part 6
MEMBER CONTRIBUTIONS
Sections:
3.28,700 Normal rate of contribution -
Described - Amount.
3,28.710  Norxrma! rate of contribntion -
’ Deternmination,
3.28.720 Normal rate of contribution -
Initial rate.
3.28.730  Prior service rate of
contribuiion - Described -
Amount.
3.28,740  Prior service rate of
. contrihution ~ Determination,
3,28.750  Prior service rate of
coniribution - Initial rate.
3.28.755  Additional employee
[ confvibutions.
3,28,766  Yayroll deductions and oiher
collections,
3.28.765 City pickup of member
contributions.
3.28.770  Contributions - Individual
- account requirements.
3.28,780 -Retarn of eontributions.
3,28,785  Transfer of accumulated
condributions.
3.28.790 Redeposit of withdrawn
contributions,
3.28.800 Accumuiated contributions upon
oo refustatement and return to |
federated city service following
service or disability retivement
under the Chapter 3,24 system.
3.28.810  Accummlated contributions upon
reinstatemnent and return to
federated city service following
service or disability refirement
under Chapter 3.28 system,

SJRJN000144



1975 FEDERATED EMPLOYEES RETIREMENT PLAN' .

1,28.700 Normal rate of contribution -
Pescribed - Amount. ‘
Except as may be otherwise provided elsewheye
in this Chapier 3.28, all members of this system must
make monthly (or biweekly, if compensation is paid
biweekly by the city) normal contributions to this
system, The nopmal contribution required of 2
member for each month (or for each two weeks, if
compensation is paid biweekly by the city) shall be a
percentage of compensation carned (or of
“compensation earnable” when so required by other
provisions of this Chapler 3,28) by him in such
period. Said percentage is hereinafter referred to as
members” “normal rate of contribution”. Said rate
shall be the same for all members.
(Prior code § 2904.1250.)

3.28.710 Normali rate of contribution -
Determination.

The normal rate of contribution required of
members shall be such that, based on interest and
morltality tables and other relevant actuarial data, the
total amonnt of normal contributions which will be

required of members under the provisions of this .

chapter will be sufficient to pay; when due, three-
elevenihs of the amount of all pensions, allowances
and other benefits which are and will become payable
under this system on account or because of current
service rendered on or after July 1, 1975, provided
and excepting, however, that if and when, from time
to time, the members’ normal rate of coniribution is
nereafter amended or changed, the new rate.shall not
inciude any amount designed to thereafter recover
from members or return to members the difference
between the amount of - normal contritutions
theretofore actually required to be paid by members
and any grealer or lesser amomit which, because of
amendments hereafter made to this system or as a
result of experience under this system, said members

_should have theretofore been required to pay in order .

to make their normal contributions equal three-
clevenths of the abovementioned pensions, allowances
and other benefits which are or will become payable

on aceount or because of current service rendered on,

or afier July 1, 1975, and before the effective date of

the new rate. _
(Prior code § 2904.1251.)

-3.28.720 Normal rate of contribution - Initial
. rdte.
A. Until ameuded, revised or changed by the
retirement board in accordance with other
provisions of this Chapter 3.28, the members’
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normal rate of contribution on or after July 1,
1975,-shall be four and seventy-nine hundredths
percent of carned compensation, or of
“compensation earnable” when 50 required by
other provisions of this chapter. ’ -

B. ‘The norinal tate of contribution set forth in this
section it based on interest and mortality tables
and other actuarial data in possession of the city
on the date of enactment of this section, and is
subject to change from time to time by the
retirement board pursuant to other provisions of
this chapter.

(Prior code § 2904.1252.)

3.28.730 Prior service rate of contxibution -
Described - Amount.
Except as may be otherwise provided elsewhere
in this Chapter 3.28, all members of this system must

~ make monthly (or biweekly, if compensatlon is paid

biweekly by the city) prior service contributions to this
system, The prior service confribution required of a
member for each month (or for each {wo weeks, if
compensation is paid biweekly by the city) shall be a
percentage  of - compensation earned, of of
“compensation carnable” when s0 required by other
provisions of this chaptel, by him in such period.
Such percentage is hereinaftex referred to as members’
“prior service rate of contribution” . Said rate shall be -
the same for all members?

(Prior code § 2904.1253.)

3,28.740 ‘Prior sexvice rate of contribution -
Determination,

The members' prior service rate of contribution
shall be such that, based on interest and mortality
tables and other relevant actuarial data, the total
amount of prior service contributions which will be
required of members will be sufficient to pay, when
due, forty-two percent of the difference between:

A. Theamount of all pensions, allowances and other
penefits which are and will become payabie
under this system on account of or because of
prior service of members; and

_B. The amount of ali pensions, allowances and

benefits which would be and become payable to
smembers on account of prior service (that is, on
account of service rendered prior to July 1, 1975)
under the provisions of the Chapter 3.24
refirement system as it existed on June 30, 1975,
if all members of this system were members of
said Chapter 3.24 retirement system instead of
being members of this system; provided,
however, that if and when, from time to time, the
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members’ prior service rate of cohiribution is
hereafter amended or changed, the new rate shall not
include any amount designed to thereafter recover
from members or refurn to members the difference
between the amount of members’ prior service
contributions theretofore actually required to be paid

" by members and any greater or lesser amount which,
. because of samendments hereafter made to this system

or a8 a result of experience under this system, said
members should have theretofore been required to pay
in order to make their prior service contributions
equal forty-two percent of the difference specified
above. . '
(Prior code § 2904.1254.)

3,28,750 Prior serviee rate of contribution -
© Initial rate.

Until amended, revised or changed pursuant to
the provisions of this Chapter 3.28, the members’
prior service rate of coniribution, on or after July 1,
1975, shall be one and fifty-four hundredths percent
of ecarned compensation, or of - “compensation
earnable” when so required by other provisions of this
Chapter 3.28.

(Prior code § 2004.1253.)

3.28.755 Additional employee contributions,
Notiwithstanding any othier provisions of this Part
6 or of Chapter 3.44, members of this system shall
make such additional retirement contributions as may
be required by resolution adopted by the city council
or by exccuted agreement with a recognized
bargaining unit.
(Ord. 28752.)

3,28.760 Payroll deductioﬁs and other
collections.
The retirement board shall furnish the director of

finance the rates of contribution for members and the
_amounts of any other contributions payable by any

member or membérs, The director of finance shall

apply such rates of contribution to the carned

compensation {or “compensation earnable” where
applicable) of each member, and deduct from such

" compensation the contributions so determined and

payable by each member. Al other contributions
authorized to be made or required of members shall be
paid by such members to the director of finance. The
director of finance shall furnish to the retirement
board, upon its request therefor, a statement of such
contributions so deducted. ox eredited with respect to
each member, together with such other information as
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the board may require. All contributions shall be

placed in the retirement fund.
{Prior code § 2904.1256.)

3.28,765 City pickup of member contributions,

A. For the purposes of this scction, coniributions
“picked up” by the city means contributions to-
this system which are designated as employce
contributions but are treated as employer
contributions for income tax purposes as
authorized by Section 414(h)(2) of the Internal
Reveme Code (26 U.8.C.A. 414(h)(2)).

B, Notwithstanding any other provision of Iaw, the
city may pick up, for the sole and limited purpose
of deferring taxes as authorized by Section
414(h)(2) of the Internal Revenue Code (26

U.S.C.A. 414()(2)) and Section 17501 of the
California Revenue and Taxation Code, all or a
portion of Uie contributions required to be paid
by a member of this system.

" C. Nothing herein shall be construed to mean (hat

any contributions so picked up by the city are to
be treated as city contributions for any putpose
other than the sole and Hmited purpose specified
herein. Any contributions so picked up by the
city shall be paid into the retirement fund and
shalil be treated in the retirement fund in the same

manner as such coniributions would be treated if -

they had not been picked up by the city, The
member shall have no right to receive such
picked-up coniributions directly but instead they
must be paid to the retirement fund,

D. Subject to applicable laws relating to meet and
confer requirements, the city shall retain the
authority periodically to increase, reduce or
eliminate the pick up by the city of all or a

~ portion of the contributions requited to be paid

. by a member of this system. :
(Ords. 22458, 25732, 26006, 28885.)

3,28.770  Contributions - Individual account

requircments.

A. Bach member’s normal contributions, including
those made under the Chapier 3.24 system and
those made under this system, shall be credited
by the director of finance to anindividual account
kept for such member. Snch account shall also
show any and all withdrawals or redeposits of
normal contributions, if any, made by the
member pursuant to the provisions of the Chapter
3.24 retirement system or this system. The total
pormal centritmtion so credited to a member,
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plus interest, if any, on such contributions which
has been credited to such account, less all such
contributions which have been withdrawn and not
redeposited, shall be deemed, unless and except
as may be otherwise provided by other provisions
of this system, to be-the accumulated normal
contributions of such member in this system.

B. Eachmember’sprior service contributions, made
on or after July 1, 1975 under the provisions of
this systern, also shall be credited by the director
of finance to an individual account kept for such
member, Such account shall also show all
withdrawals of prior service contributions, if
any, made by such member pursuant 1o the

- provisions of this system. The total prior sexvice
contributions thus credited to a member, plus
interest if any on such contributions which has
been credited fo such account, less withdrawals,
shall be deemed, unless and except as nuy be

- otherwise provided by other provisions of this
system, to be the accumulated prier service

. contributions of such member in this system.

C. Each member’s additional contributions made on
or after July 1, 2010 under the provisions of this
system, also shall be credited by the director of
finance to an individual account kept for such
member. Such account shall also show all

- withdrawals of addiiional contrlbutions, if any,
made by such member pursuant to the provisions
of this system. The total additional contributions
thus credited to a member, plus interest if any on
such contributions which has been credited to
such account, less withdrawals, shall be deemed,
unless and except as may be otherwise provided
‘by other provisions of .this sysiem, to be the
accumnulated additional coniributions of such
member in this system. ,

D. Payment of salaries and wages, less contributions
required of a member, is in full discharge of all
claims and demands whatsoever for the services
rendered by the members during the periods
covered by such payment, except the benefits
afforded by the provisions of this chapier.

(Prior-code § 2004.1257; Ord. 28752.)

3.28.780 Return of contributions.

A. DBxcept as otherwise provided in Sections
'3,28.,580, 3,28.590, 3.28.785, and 3.28.2420 of
this chapter, if the membership herein of a
member of this system is terminated for any
reason other than death or retirement, the
member shall be paid, within six months after the
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date of such termination, all of his or her
accumulated normal contributions, all of his or
her accumulated prior service contributions and
all of his or her accumulated additional
contributions. In any case, under the erms of

this plan where a person is entitled to a returnof

employee contributions, such return of
contributions shall include an amount equal fo the
amount of the employee coniributions to the
medical benefits account plus interest accrued
thereon at the raie of two percent per annum;
provided, however, that no such refurn _ of

-contributions shall be paid from the medical

benefits account.

Anything elsewhere in this Chapter 3.28 to the
contrary notwithstanding, if during a membet's
employment with the city, the member is

. required to or elects to become a member of any

other retirement system supported in whole or in
part by public funds, or is required to or elects to
discontinue such federated clty service as
qualifies him or her for membership in this
system and thereafter renders city service other
than federated city service, such member shall be
considered-as having resigned from federated city
service and, except as otherwise provided in
Sections 3.28.580, 3.28,5%0, 3.28.785, and
3.28.2420, to have terminated membership in -
this system, as of the dale hé or she becomes a
member of said other system or ceases to render
said federated city service as aforesaid,

C. Bxcept as provided in Section 3,28.785, upon

termination of a2 member's membership in this
system for any reason other than death or
retirernent, the member,- and any and all other
persons or estates who might otherwise be
entitled to any rights or benefits under this
system because of such member's membership,

_shalt thereupon cease to have or be entited to

any rights or benefits under this sysiem.

I on or after March 28, 2005, the member is (o
receive a distribution of an eligible rollover
distribution, with a present value greater than one
thousand dollars, and if a member does not elect

"to have such distribution paid directly to an

eligible retirement plan specified by member ina
direct rollover or to receive the distribution
directly, then the system shall pay the distribution
in a direct rollover to an individual retirement
plan designated by the board in accozdance with
Section 401(a)(31}(BY of the Internal Revenue
Code and IRS Notice 2005-5,

(Prior code § 2904.1258; Ords. 24682, 27838, 28752,
28885.) .
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3.28,785 'Transfer of accumulated

A,

contributions.
In the event a persoi’s membership in this system
is terminated because the person transfers,
without a break in service, to a position that
qualifies the person for membership in the police

and fire departtment retirement plan and the’

person thereby becomes a member of such plan,
the person may elect to leave his or her

accumulated contributions on deposit in the’

retirement fund or may elect to have all of his or
her accumulated contributions, with acerued
interest thereon, trapsferred to the police and fire
departient retirement fund in accordance with
the pravisions of the police and fire department
retitement plan,

If a person described in Subsection A. elects to
leave his or her accumulated contributions on
deposit in this retirement fund, the person shall
have no right to a refund of coniributions until
such person separates from city service, If the
person elects to leave accumulated contributions
on deposit in this retirement fund, subsequently
scparates from city scrvice, and does not meet
the requirements of Section 3.28.580, Section

3.28.390, or Section 3,28.2420, then within six

(6) months of such person's separation from city
service, all of his or her accumulated
contributions and the interest accrued thereon
shal] be paid to the person. '

If the accumulated contclbutions and accrued
intetest of a person described in Subsection A.
are transferred to the police and fire department
retirement fund, such person’s membership in
this system shall terminate and thereafter the
member, and any and all other persons or estates
who might otherwise be entitled to any rights or
benefits under this system because of such

member’ s membership, shall thercupon cease to-

have or be entitled to any rights or benefits under
this system.

(Ord. 27838.)

3.28.790 Redeposit of withdrawn confributions.

A,

Except as provided in this Section 3,28.790 and
in Section 3.28,2430, no person shall be entitled
or permiited to repay or redeposit into the
retirement fund or this system any accumulated
contributions withdrawn by or refurned to such
person pursuant to the provisions of this chapter
or of Chapter 3,24, nor to reacquire credit for
any federated city service lost by such person
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because of the withdrawal or return of such
person's accumulated contributions, .
Upon any person becoming a member of this
system pursuant to Section 3.28.430 or Section
3.28.450 or because of reemployment in a
federated city service position, the retirement
board shall cause written notice to be personally
delivered-or mailed to such member, informing
such member of his or her rights under this
section, If mailed, such notice shall be mailed to
said member at the latest address as shown in the
records of the human resources depariment of the
city.

If the member wishes to have the prior service

which was lost by reason of the withdrawal of

accumulated contributions recredited to him or
her, the person shall file a written notice of -
election to redeposit with the secretary to the
board within thirty days from and afier the date
that written notice of his or her rights under this
section is mailed or delivered o the member, If
the person does not file the notiee of election to
redeposit within such time, the member shall be
deemed to have elected not to have such prior
service credited to him or her.

The member shall not be entitled to prior service

credit under this section unless' fhe member

redeposits and pays into the retirement fund:

1. All accumulated contributions previously
withdrawn by or returned to said member;
plus

2. Al additional interest which would have

been earned by said member's contributions
at the actual rate earned by the tetirement
fund under the provisions of this chapter or
Chapter 3.24, whichever is applicable, as of
the date he or she becomes a member of this
system, if said accumulated contributions
had not been withdrawn by or returned to-
sald member; plus ‘

Interest on the unpaid balance of all such
moneys from the date said member becomes

"~ amember of this system to the date all such

moneys are fully redeposited and paid into
the retirement fund, at the regular rate of
interest established Ly the board which is in
effect at the time said member elects to
redeposit the withdrawn or -returned
accumulated contributions,

Subject to any lmits on annual contributions

imposed by Section 415 of the Internal Revenue

Code of 1986, as amended, any member who
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elects to redeposit and pay into the retirement
fund the moneys specified in Subsection D, may
redeposit and pay said moneys:

. Inone lump snm within sixty days from and
after the date said member files with the
secretary of thie refivement board his or her
written naotice of eleciion to redeposit; or

2. Forelections made on or before January 31,
2011, In installments, paid pre-tax over a
period of time not fo exceed the number of
monthly Installments or biweekly
installments approved by the board, ail

" payable within the time and in the manner
determined by the board; or

3. For clections made on or after Pebruary 1,
2011, in installments, paid posi-tax over a
period of time not to exceed the number of
monthly installments or biweekly
installments approved by the board, all
payable within the time and in the manner
determined by the board; or

4. A combination. of a lump sum and
instaliments, )

If the member elects to redeposit and pay the
contributions in pre-tax installments or if the
member elects to make the lump sum payment by
pre-tax payroll deducfion, the member shall
execute 2 - binding irrevocable payroli
authorization form anthorizing the payment of the
redeposit by payroll deductions. The payroll
authorization form shall be flled with the director
of finance within thirty days from and after the
date that written notice of his or her riphts
hereunder is delivered or mailed fo said member.
If the member does not file the payroll
authorization form within such time, the member
shall be deemed to have elected not (o redeposit
and pay the coniributions by payroll deduction.
The election to redeposit accumulated
conttibutions in the retirement fund by pre-tax
payroll deduction and the authorization to
Tedeposit by pre-tax payroll deductions shall be
irrevocable. During- the time the pre-tax
irrevocable election is in effect, no direct
payments from the member to the retirement fund
shall be made by the member or accepted by the
systemn.

‘The election to purchase credit for prior police

and fire service through posttax payroll
deductions and the authorization to make
payments by post-tax payroll deductions shail be
revocable. During the time the revocable election
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is in effect, the member may make additional
. direct payments {o the retirement fund.

H. Al contributions under Subsections E.2, and G,
shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Cdde Section
414¢h)(2).

I, If a member clects to redeposit and pay the
moneys specified in Subsection D. and
subsequently does redeposit and pay said moneys
as provided in this section, the member shail be
credited under this system for all the service for
which he or she lost credit upon the withdrawal
or return of his o her acenmnulated confributions.

J. If a member elects to redeposit and pay sald
moneys but fails to complete the redeposit, them:
1. If the failure to complete the redeposit is

because of death while in federated city
service and before retirement, the member
shall be credited with the amount of service
which is determined by the board to be
attributable to the amount of accumniated
contributions redeposited as of the date of
the member’s death,

2. If the fallure to redeposit is for any reason
other than the death of the person prior to
retirement, any amounts redeposited and
paid pursuant to such election shall be
credited to the member's accumulated
normal contributions account but the
member shall receive no credit for any
service lost by him or her because of the
previous withdrawal or return of
accumulated contributions.

(Prior code § 2904,1258b; Ords. 22262, 26006,

28883.)

. 3.28.800 Accumulated confributions upon

reinstatement and yefurn to federated
clty service following service or
disability retirement under the
Chapter 3.24 system,’
1f a person who has been retired for service or
disability under the Chapter 3.24 retirement system is

- reinstated to and returns to federated city service and

205

becomes a member of this system pursuant to the
provisions of Section 3.28.410 or 3.28.420, his
accumulated contributions jn this system, as of the
date he becomes a member of this system, shall be
deemed to be an amount which is the actuarial
equivalent of his annuity, under the Chapter 3.24
retirement systein, at that time, as based on a disabled
life in the case of a person retiting from disability

SJRJIN00O149



§ 3.28.8006

retirement, but not exceeding the amount of his
accumulaied contributions at the timie of his retirement
under the Chapter 3.24 system, and he shail be
credited with such amount ‘of accumulated
contributions as of said time. However, for the
purpose only of qualifying for benefits under this
system, his accumulated ¢contributions in this system
shall never be deemed to be less than five hundred
dollars,

{Prior.code § 2904.1259.)

3.28.810 Accumulated contributions upon
reinstatement and return fo federated
city sexvice following service or
disability retirement under Chapter
3.28 system.

If a person who has been retived for service or

disability under the provisions of this Chapter 3.28

system s reinstated to and refurns to federated city

service and again becomes a member of this system

pursuant to other prowsmns of this chapter, his
accumulated contributions in this system, as of the
_ date he again becomes a member of this system, shall
be deemed to be the amount, If any, by which his
accumulated contiibutions in this system, as of the
dafe he formerly retired under this system, exceeds
the total amount of retirement allowances theretofore
received by him under this system, However, for the
purpose only of qualifying for benefits under this
system, his accumulated contributions in this system

shall never be deemed to be less than fwe hundred -

dollars,
(Prior code § 2004.1260,)

i?ax‘t 7
CITY CONTRIBUTIONS
_Sections:
3.28,850 Regular current service rate -
Deseribed - Amount.
3,28.860 Regular current service rate -
Determmination.
3.28.870  Regular current service rate~ -
Initial rate, '
3.28.880  Cuorrent service deficiency rate -
Determination.
3,28.890  Prior service contributions -
Deseribed - Amount.
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3.28.900  Prior service eonfributions -
Defermingtion,

3.28.910  Prior service contributions -
Initial rate,

3.28.920  City contributions for certain

© former members of police and

fire department retivenent plan,

3.28,925 = Additional costs borne by cify,

3,28.930  No credit fo city upon
withdrawal of member’s
accumulated confributions.

3.23.940 Time of payment of city -
ceniributions.

3.28.950 Administrative costs of systeni,

3.28.955  Offset to cily for additional

emplayee contributions.

3.28.850  Regular current service rafe -
Deseribed - Amount,

Except ds otherwise provided by other provisions
of this Chapter 3.28, the city must make, after Juiy 1,
1975, monthly (or biweekly if members contribute
biweekly) current service contributions to this system.
The current service confributions required of the city
for each such period shall be a percentage of
compensation earned, or of “compensation earnable”
when so required by othier provisions of this Chapter
3.28, by members in such period. Sald percentage *
shall consist of the sum of two rates, the first being
the one which is hereinafier referred to as “city’s
regular current service rate of contribution”, and the
second being the one which is hereinafter referred o
as “city’s - current service deficiency rate of
contribution”.
{Prior code § 2904, 1300.)

3,28.860 Regular current service rate -
Defermination,

The city’s regular current service rate .of
contribution shall be such that the amount of
contributions paid by the city under such rate foreach -
month (or fwo weeks, if members contribute
biweekly) of current service for which the rate is

- imposed, as-compared to the amount of normal

contributions required of-members for each such
period of current service, shall be in the ratio of eight
for the city to three for members

{Prior code § 2904.1301.)

3.28.870 Regular current service rate - Initial
raie,
A. Until amended, tevised or changed by the
retirernent hoard i accordance with other
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provisions of this Chapter 3.28, the city’s regular
current service rate of contribution, on and after
July 1, 1975, shall be twelve and seventy-seven
hundredths percent of earned compensation, or of
“compensation earnable” when so required by
other provisions of this Chapter 3.28.

B. - The initial rate established by this section is
based on interest and mortality tables and other
actuarial data in possession of the city on the date
of enactment of this section and is subject to
change from time to time by the retirement board
pursuant to other provisions of this Chapler 3.28.

{Prior code § 2904,1303.)

3.28.880 Current service defleiency rate -
. Determination.

The city’s current service deficiency rate of
contribution shall be such as may hereafter be
necessaly to make up, over a period of thirty years,
any existing deficlency in the amounts of current
service contributions thersfofore contributed by
members and by the clty for the payment of the cost
of all allowances and other benefits which are or will
become payable to members on account of current
service rendered before the effective date of the latest
deficiency rate, such deficiency being that resulling
from amendments hereafter made to this system or as
a result of experience under this system. Until the
amount accumulated in the relirement fund from
contributions of members and the city on account of
current service equals the present value of all amounts
thereafter payable from the retirement fund on account
of current service, the city shall make monthly (or
biweekly, if members contribute biweekly)
contributions, to make up any deficiency, at the
current service deficiency raie established by the
retirement board. Such rate shall be established and
from time {o time changed by the retirement board,
whenever necessary, to accomplish the above-

. specified objective.
(Prior code § 2904,1302.)

3,28.890 Prior service contributions -
Described - Amonnt.

Except as may be otherwise provided efsewhere
in this Chapter 3.28, the city must make monthly (or
biweekly, if members contribute biweekly} prior
service contributions to this system. The prior service
contribution for each such period shall be a percentage
of compensation earned, or of “compensation
earnable” when so required by other provisions of this
Chapier 3.28, in such period, Said percentage is
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hereinafter referred to as “city’s prior service rate of
contribution”. _
(Prior code § 2904,1304.)

3.28.900 Prior service contributions -
Determination.

The city’s prior service rate of contribution shail
be such that, based on interest and mortatity tables and
other relevant aciuarial data, the sum of the total
amount of city’s prior service contributions which will
be requived of the city under the provisions of this
Chapter 3.28, plus the total amount of prior service
contributions which wifl be required of members
under the provisions of this chapter, plus the total
amount of all prior service contributions made by the
city pursuant to the provisions of the Chapter 3.24
retirement system, will be sufficient o pay, when due,-
all pensions, atlowances and other benefits which are

. or will become payable under this system on account

of prior service rendered prior to July 1, 1975,
(Prior code § 2904.1305.)

3.28.910 Prior service confributions - Initial
rafe. . .

A. Until amended, revised or cﬁanged by the
retirement board. in accordanée with. other
provisions of this Chapter 3,28, :the city’s prior
service rate of contribution, on and after July 1, -
1975, shall be three and sixty-nine hundredths
pexcent of earned compensation, or- of
“compensation earnable” when so required by-
other provisions of this chapter.

B. The initial rate established by this section is
based on interest and mortality tables and other
relevant actuarial data in the possession of the
city on the date of enactment of this section and

- is subject to change from time to time by the
retirement board pursuant to other provisions of
this chapter.,

(Prior code § 2904.1306.)

3.28.920 City contributiens for certain former
members of police and fire
department retivrement plan.

If 2 member who becomes such after July 1,
1975, becomes entitled to receive credit, pursuant to
Section 3.28,650, for service formerly credited fo him
under a city police and fire department retirement plan
specified in said Section 3.28.650, the city shall
contribute to the retirement fund an amount equal to
the sum of:
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A.  An amount which, when added to the amount of
accumulated contributions of the member which
are tramsferred from the police and fire
department  plan into -the retirement system
pursuant to said Section 3.28.650, will equal the
amoumt of contributions which sakl member
would have been required to pay under the
Chapter 3.24 retirement system for service

_ rendered prior to July 1, 1975, and under this

system for service rendered on or after July 1,-

1975, had he been a member of said systems
from the date he became a member of the police
and fice department retirement plan to the date he
becomes a member of this system;

B. An amount which, when added to the amount of
city coniributions which are transferred from the
police and fire department retirenient plan into
this system pursuant to said Section 3.28.650,
will be equal to the contributions which the city
would have been required o pay under the
Chapter 3.24 retirement . system for service
rendered prior to July 1, 1975, and under this
system for service rendered on or after July 1,
1975, had he been a member of said systems, in
Jieu of being a member of the police and fire
department plan, from the dale he became a
member of the police and fire department
retirement plan to the date he becomes a member
of this system. :

(Prior code § 2904.1307.)

3.28.925 Additional costs borne by city.

A, ‘The city shall bear and pay for all additional
cosfs incurred by this retirement system because
of the benefits provided by the provisions of
Section 3.28.1110.A.3. or Section 3.28.1570.C.
to any city officers or employees which would
not. have been provided absent the adeption of
said sections.

.B.- 'The city shall bear and pay for all additional
costs'incurred by this retirement system because

of the medical insurance benefits provided fo any

person described in subsections B. or C. of

Section 3.28.1950 which would not have been

provided absent the adoption of said sections.
(Ords. 22314, 23485, 24347.)

3,28.930 No credit to city upon withdrawal of
member’s accumulated contributions.
If the federated city service of a member is
discontinued by reason of resignation or discharge, or
by reason of layoff or leave of absence deemed by the
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board to have resulted in permansnt discontinuaice
(and in the latter ease, as of the date of determination
by the board that the discontinuance is permattent), or
if the disability retirement of a member is followed by
cessation of the disability and by cancellation of the
disability allowance but such member does not return
to federated city service, and such member withdraws
all or part of his accumulated normal contributions
and interest thereon, and/or all or part of his prior
service copiribuiions and interest thereon, thenin such
event the city shall not receive a refund of ifs
contributions made for such member nor receive a
credit for such confributions against other
contributions required to be made by the city.

(Prior code § 2904, 1308; Ord. 20276.)

3.28.940 'Time of payment of city contributions.

A. Such monthly or biweekly contributions as are
required of the city by the provisions of this Part
7 shall be paid by the city within ten (10) days
from and after the end of the month or two-week
period for which they are made.

B, In Heu of maeking the monthly or biweekly
contributions specified in this Part 7 for the pay
periods comimencing with the third pay period in
fiscal year 2008-09, the city shall have the option
to take, on or before August 1, 2008, an
advance Ilump sum payment of the city’s -
contributiors to the medical benefits account and
the retirement fund, The amount of such advance
lump sum payment for fiscal year 2008-09 shalj
be as determined by the board 10 be actuarially
equivalent to the monthly or biweekly paymenis
that would otherwlse have been fthe city's
required confributions to the medical benefits
account and the retirement fund for the pay
perieds commeéncing with the third pay period in
fiscal year 2008-09.

C. Commencing with fiscal year 2009-10, the city
shall have an annual option to select the periodic
basts on which city contributions to the medical
benefits account and to the retirement fund for
that fiscal year will be paid; provided that such
payment schedule shall be no less frequent than
quartetly. Bxcept as may otherwise be agreed to
by the board, the notice of intent to exercise the
option, including the periodic basis selected and
the payment date(s) (the “notice of intent™), shall
be provided by the city manager 10 the board on
or before April 30th of the fiscal year prior to the
fiscal year in which city may wish to exercise the
optien. The amount of the periedic payment(s)
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comained in city’s notice of inient shall be as
determined by the board to be actuarislly
equivalent to the monthly or biweekly payment
that would otherwise have been required.
In the event that written notice of intent to
- exercise the option to select an alternative
pericdic payment schedule, has not been given by
the city manager to the board on ot before April
30th, or such other date as may be approved by
the board, of each fiscal year, or if subsequent to
the giving of such notice and prier to the
cormencement of the fiscal year, city elects not
to exercise the option to select an alternative
periodic payment schedule, city’s payment of the
city’s contributions to the medical benefits
account and to the retirement fund shalt be made
monthly or biweekly as otherwise spec:f:ed in
this Part 7.

. Such aliernative periodic payments as are made
by the ¢ity pursuant to the provisions of this Part
7 shall be paid by the city within ten days of the
payment date(s) specified in city’s notice of
intent. ,

No later than the end of the second pay period in
the fiscal year immediately following a fiscal
year in which city has made a Tump sym payment
as specified in paragraph B. and C., city shall
provide to the board a statement showing the
acival amount of the city’s payroll for members
of the system for the prior fiscal year, The boaxd

shall then determine whether the lump sum

advance payment(s) and the payment(s) that
would otherwise have been required in the
. absence of the lump sum advance payent(s} are
actuarially eguivalent. The city shall pay any
undetrpayment by the earlier of len days
following receipt of the board’s notice of
determination or city’s next contribution due
date. The city shall receive credit for any
overpayment in the form of an offset against the
next payment(s) due by the city.
Ini the event that a city elected lump sum payment
is made later than the payment date specified in
- the ¢ity’s notice of intent, city’s contribution to
the medieal benefits account and to the refirement
fund will be recalculated by the board’s actoary,
at the city’s expense, to reflect the timing
difference, ‘The city will pay the difference within
‘ten days of the date that the board’s notice of the
amount due is received.
Any late payment to be made later than ten days
after the payment date specified in the city’s

H.
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notice of intent is subject to approval by the
board,
(Prior code § 2904.1310; Ord. 28332.)

3.28.950 Addministrafive costs of system,

All administrative costs of this system, as
determined and approved by the boaxd, including staff
salaries and indirect laber casts, shall be borne by and
paid from the retirement fund. The payment of costs
of staff salaries and indireet laber from the retivement
fund shatl be subject to such limitations on said costs
as may be agreed upon by the city and the employee
prganizations representing members of this systemamd
set forth in the appropriate memoranda of agreement,
Costs for staff salaries and indirect labor in excess of
said limitations, if any, shall be paid by the city.
{Prior code § 2904,1309; Ords. 20066, 20848, 211635,
21242, 22263 23433.)

3.28,955 {)ffset to city for additional employee
contribufions.

Notwithstanding any other provision of this Part
7, the city shall be entitled to an offset of a
percentage, as s defermined appropriate by the
actuary for the federated city employees retirement
system, of the additional employee retirement
contribytions that are made nnder Section 3,28.733
against the retirement contribmtions that the city would
otherwise be required to make under this Part 7.
(Ord. 28752))

Part 8
BENEFITS GENERALLY
Sections:

3.28.990 Compensation limitation,

3.28.995  Benefit limitations,

3.28.1000 Benefits for poztions of years,

3.28.101¢ Annual allowances payable in
instaliments,

3,28.1015 Minimum distelbution
requirements.

3.28.1020 - Determining years of service in
which member is entitled to
credit in determining amonnt of
henefits payable,

3.28.1025 Forleitures,

3.28.1030 Assignment of rights and
benefits.
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Integration of worker’s
- conipensation benefits.
3.28,1056" Release ox relinquishment of
- rights and benefits - Assignments
to city.
Opilons for ¢ertain former
employees of city health
deparitment and city
communications depariment.
Payment to member’s estate of
balance of acemmulated
contributions where benefits paid
and payable under other
provisions are less than such
contributions.
Vesting,
Compliance with USERRA and
the HEART Act.

3.28.1040

3.28.1060

3.28.1070

3,28.1080
3.28.1690

3.28.990 Compensation limitation,
A. Notwithstanding any other law, except as

- provided in Subscction A.3 and B. below, for
any person who becomes a member of this plan
on or after Janwary 1, 1996, the annual
cornpensation taken into account under this plan
shall be subject to the limitation set forth in

Section 401(a)(17) of the Internal Revenue Code

of 1989, as amended.

1. Effective with respect 10 plan years
beginning on and after January 1, 1996, and
before Janvary 1, 2002, the annual
compensation of a plan member which
exceeds one hundred fifty thousand dollars
(as adjusted for cost-of-living Increases
under Section 401(w)(17)(B) of the Internal

Revenue Code) shall be disregarded for

purposes of computing employee
contributions to or benefits due from the
retirement plan. Effective only for the 1996
plan year, in determining the compensation
of an employee sligible for consideration
under this provision, the rules of Section
414(g)(6) of the Inlernal Revenue Code shall

apply, except that in applying such rules, the -

term “family” shall include only the spouse
of the member and any lineat descendants of
the employce who have not attained age
nineteen before the close of the year,

2. Eifective with regpect to plan years
beginning on and after January 1, 2002, the
annual compensation of a plan member
which exceeds two hundred thousand doliars
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(as adjusted for cost-of-living increases in
accordance with Section 401(a)(17)(B) of
the Infernal Revenue Code) may. not be
taken into account in determining benefits or
. employee confributions due for any plan
year. “Annual  compensation” means
compensation during the plan year or such
other consecutive twelve-month period over
which compensaiion is otherwise determined
under the plan (the determination period).
The cost-of-living adjustment in effect for a
calendar year appliecs to annual
compensation for the determination period
that begins with or within such calendar
year. If the determination period consists of
fewer than twelve months, the annual
compensation limit is an amount equal to the
otherwise applicable annual compensation
limit multiplied by a fraction, the numerator
of which is the number of months in the
short determination vperiod, and the
denominator of which is twelve. If the
compensation for any prior determination
period is taken into account in delermining
a plan member's contributions or benefits
for the current plan year, the compensation
for such prior determination period is

subject to the applicable annnal
compensation limit in effect for that prior
period, '

3. As vsed in this Subsection A.3., the term
“eligible member” means a person who first
became a member of the retitement plan
prior to Janvary 1, 1996. Pursuant to
Section I3212(d)(3XA) of OBRA '93, and
the reguiaiions issued under that Section,
eligible members are not subject to the limits
of Section 401(a)(17) of the Inlernal
Revenue Code and this section,

In the event Seciion 401(2)(17) of the Internal

Revenue Code is repealed, amended or qualified,

by statute or otherwise, to relieve all or any

members of this plan described in Subsection A.

from the limitation set forth in Section 401(a)(17)

of the Internal Revenue Code, then for those

members no-longer-subject to the limitation, the
annual compensation taken into account under the
pian shall be caleulated without such limitation.

(Ords. 25001, 28885.)
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3,28.995 Denefit Bmitations,

A.

Notwithstanding any other law, except as
provided in Subsections B. and E. below, the
benefits payable to any person who becomes a
member of this system on or after January 1,
1990, shall be subject to the limitations set forth
in Section 415 of the Internal Revenue Code as
applied (other than paragraph (b){2)(G)) without
regard io paragraph (b)(2)(F) of said Section 415.
Bffective January 1, 1990, this paragraph shall
apply only to persons who became a memberx of
this system prior to January 1, 1990, For
purposes of this paragraph, these members are

referred to as “qualified participants.” Fotr a

qualified participant, the 415(b) fimit shall not be

- Jess than the accrned benefit of the member under

this system determined without regard to any

amendment of the plan made after October 14,

1987. |

For purposes of the application of Section 415(b}

of the Internal Revemie Code, actuarial

equivalences shall be based on the applicable
interest rate and annuity tables as provided in

Subsection E. below.

‘The limitation year or perfod shall be the

calendar year.

Basic 415(b) limitation.

I. Before January 1, 1995, amember may not
receive an apnual benefit that exceeds the
limits specificd in Section 415(b) of the
Internal Revenue Code, subject (o the
applicable adjustments In that section. On
and after January 1, 1995, a member may
not receive an annual benefit that exceeds
ihe dollar amount specified in -Section
415(bY(1)(A) of the Internal Revenue Code,
subject to the applicable adjustments in
Section 415¢{b) of the Internat Revenue Code
and subject to any additional Himits that may

be specified in the retirement plan. In no.

event shall a member's benefit payable
under the plan in any Hmitation year be

greater than the limit applicable at the

annuity starting date, as Increased in
subsequent years pursuant to Section 415(d)

of the Internal Revemue Code and the -

regulations thereunder,

2. For purposes of Section 415(b) of the
Internal Revenie Code, the “annual benefit”
means a benefit payable annually in the form
of a straight life annuity (with no ancitiary
benefils) without regard io the benefit

2011 S-18
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attributable to  after-tax  employee
contributions {(except pursuamt to_ Section
415(n) of the Internal Revenue Code) and 1o
roliover contributions (as defined in Section
415(b)(2)(A) of the Tniexnal Revénue Code).
The “benefit atiributable” shall  be
determined in accordance with freasury
regulations.,

E. Adjustments to Basic 415(b) limitation for form

of benefit.- )

1. If the benefit under the plan is othex than the
form specified in Subsection B.2., then the
benefit shall be adjusted so that it is the
equivalent of the annual benefit, using
factors prescribed by treasory regulations.

2. If the form of benefit without regard to thie
automatic benefit increase feature is not a
straight life annuity or a qualified joint and
survivor annuity, then the preceding
sentence Js applied by either reducing the
Section 415(b) of the Intexnal Revenne Code
limit applicable at the annuity starting date
or adjusting tie form of benefit fo an
actuarially equivalent amount (determined
using the assumptions specified in Treasury
Regulation Section 1.415(b)-1(c)(2)(ii) that
takes into account the additional benefits
under the form of bepefit as follows:

a. For a benefit paid in a form to which
Section 417(e)(3) of the Internal
Revenue Code does not apply (a
monthly benefif), the actuariatly
equivalent straight life annuity benefit
that is the greater of:

i, The annual amount of the straight
- life annuity (if any) payable to the
member under the plan
commencing at the same annuity
starting date as the form of benefit

to the member; or
ii, The annual amount of the straight
life annuity commencing at the
same annuity starting date'that has
the same actuarial present value as
the form of benefit payable to the
member, computed using a five
percent interest assumption (or the
applicable statlory interest
assumption) and (i) for years prior
to January 1, 2008, the applicable
mortality tables desciibed in
Treasury Regulation Section
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1.417(e)-1{d)(2) (Revenue Ruling
2001-62 or any subseguent
Revenue Ruling modifying the
applicable provisions of Reveme
Rulings 2001-62), and (i) for
years after December 31, 2007,
the applicable mortality tables
described in Section 417(e)(3)(B)
of the Internal Revenue Code
{Notice 2008-85 or any subsequent

Internal Revenue Service guidance -

implementing Section 4 17(e}(3)(B)
of the Internal Revenue Code); or

For a benefit paid in a form to which
Section 417(e)(3) of the Interpat
Revenue Code applies (such as a lamp
sum benefit), the actusrially equivalent
straight life anmuity benefit that is the
greatcst of:

i.

i,

The annual amount of the straight
life annuity commencing at the
annuity starting date that has the
same actuarjal present value as the
particular form of benefit payable,
computed using the inferest rate
and mortality ‘table, of tabular
factor, specified in the plan for
actuarial equivalence;

The annural amount of the straight
life annuity commencing at the
annuity starting date that has the
same actuarial present valuo as the
particular form of benefit payable,
computed using a five and one-
half percent interest assumption
(or the applicable statutory interest
assumption) and (i) for years prior
to January 1, 2008, the applicable
mortality table for the distribution
under Treasury Regulation Secticn
1.417(e)- 1(d)(2) (the mortality
table specified in Revenuve Ruling
2001-62 or any subsequent
Revenue Ruling modifying the
applicable provisions of Revenue
Ruling 2001-62), and (if) for years
after December 31, 2007, the
applicable mortality tables
described in Section 417(e)}(3)(B)
of the Internal Revenue Code
(Notice 2008-85 or any subsequent
Internal Revenue Service guidance
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implementing Section417(e){(3)}(B)
of the Internal Revenue Code); or

iil. The annual amount of the straight
life annuity commencing at the
annuity siarting date that has the
same actuarial present value as the
particular form of benefit payable
(computed using the applicable
interest rate for the disiribution
under Treasury Reguolation Section
1.417(e)-1(d}(3} (the thirty-year
Treasury rate {prior 1o January 1,
2007, using the rate in effect for
the month prior to retirement, and
on and after January 1, 2007,
using the rate the in effect for the
first day of the plan year with a
ong-year stabilization period)) and
(iy for years prior to Jamuary 1,
2008, the applicable moxtality rate
for the distribution under Treasury
Regulation Section
1.417(e)-Kd)(2) (the mortality
table specified in Revenue Ruling
2001-62 or any subsequent
Revenue Ruling modifying the
applicable provisions of Revenue
Ruling 2001-62), and (ii) for years .-
after December 31, 2007, the
applicable mortality tables
described in Section 417(e)(3)(B)
of the Internal Revenue Code
(Notice. 2008-85 or any subsequent -
Internal Revenue Service guidance
implementing Section 417(e)(3)(B)
of the Internal Revemue Code),
divided by 1.03.

G. - Benefits for which no- adjustment of 415([)) lirnit
is required. For purposes of this section, the
foliowing benefits shall not be taken into account -
in adjusting these limits:

1. Any ancsllary benefit which is not direcly
related to retitement jncome benefits;

2. ‘That portion of any joint and survivor -
annuity that constitutes a qualified joint and
survivor annuity;

3. Any other benefit not required under Section
415(b)(2) of the Interpal Revenue Code and
treasury regulations thereunder to be taken
into account for purposes of the limitation of
Section 415(b)(1) of the Internal Revenue
Code.
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H. Other adjustments in 415(b) limitation.

1. In the event the member's retirement
benefits become payable before age sixty-
two, the limit prescribed by this section shall
be reduced in accordance with treasury
regulations purspant to the provisions of
Section 415(b) of the Imternal Revenue
Code, so0 that such Hmit (as 5o reduced)
equals an annual straight life benefit (when
such retirement income benefit beging)
which is equivalent to a one hundred sixty
thousand dollar (as adjusted) annual benefit
beginning at age sixty-two, using
assumptions described under the treasury
reguiations.

2. In the event the member's benefit is based
on at least fifteen years of service as a full-
time employee of any police or fire
department or on fifieen years of military
service, the adjustments provided for in
Subsection H.1, above shall not apply.

3, The reductions provided for in Subsection
H.1. above shall not be applicable to income
received from a governmental plan (i) as a
result of the recipient becoming disabled by
reason of personal Injuries or sickness or (ii)
by the beneficlaries, survivors, or the estate
of an employee as the result of the death of
the employee,

Less than ten years of parncipatlon adjnstment

for 415(b) limitations. The maximum retirement

benefits payable to any member who has
completed less than ten years of participation
shall be the amount determined under Subsection

E. multiplied by a fraction, . the numerator of

which is the number of the member’s years of

patiicipation and the denominator of which is fen.

The reduction provided by this subsection cannot

reduce the maximum benefit below ten percent.

The reduction provided for in this subsection.
shall not be applicable to pre-retirement disability

. benefits or pre-retirement death benefits.

Ten thousand dollar limit. Notwithstanding the
foregoing, the retirernent benefit payable with
respect to a inember shall be deemed not to
exceed the 415 limit if the benefits payable, with
respect to such member under this plan and under
all other qualified defined benefit pension plans
to which the member's employer contributes, do
not exceed ten thousand dofars for the applicable
fimitation year and for any prior limitation year

2011 S-18
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and the employer has not any time maintained a
qualified defined contribution plan in which the
member participated. .

Effect of COLA without a lump sum component -

on 415(b) testing,

1. Effective on and after January 1, 2008, for
purposes of applying the Jimits under
Section 415(b) of the Internal Revenue Code
(the “limit”) to a member with no Jump sum
benefit, the following shail apply:

a&. A member's applicable limit shall be
applisd to the member's annual benefit
in the member's first limitation year
without regard to any cost of living
adjustments under the provisions of
Chapter 3.44;

b, To the extent that the member's anuual
benefit equals or exceeds the limit, the
member shall no longer be eligible for
cost of living increases until such time
ag the benefit plus the accumulated
increases ave less than the limit; and

c. Thereafter, inany subsequent limitation
year, a mémber's annual benefit,
including any cost of living increases
under Chapter 3.44, shall be tested
uider the then applicable benefit limit
including any adjustment to the Section -
415(b)(1)(A) of the Internal Revenue
Code dollar imif under Section 415(d)
of the Internal Revenue Code, and the
regulations thereunder,

2. Effcct of COLA with a lump sum
component on 415(b) testing. On and after
January 1, 2008, with respect to a member
who receives a portion of, the member's
annual benefit in a Tump sum, a member's
applicable limit shall be applied taking into
consideration cost of Hving increases as
required by Section 415(b) of the Internal
Revenue Code and applicable treasury
regulations.

L. Section 415(c) limifations on conmbutlons and

other additions, After-tax member contributions
or other annual additions with respect to a
member may not exceed the lesser of forty
thousand dollars (as adjusted pursuant to Section
415(d) of the Internal Revenue Code) or one
hundred percent of the member's compensation,
1.  Anpual additions are defined to mean the

sum (for any year) -of employer
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contribufions to a defined contribution plan,
member contributions, and forfeitures
credited to a member's individual account,
Member contributions are  determined
without regard to rollover contributions and
to picked-up employee contributions that are
paid to a defined benefit plan. .

For purposes of applying Section 415(c) of
the Internal Revenue Code and for no other
purpose, the definition of compensation
where _applicable shall be compensation
actually paid or made available during a
limitation year, except as noted below and
ag permitied by Treasury Regulation Section
1.415{c)-2, or successor regulation;
provided, however, that member
contributions picked up under Section
414¢h) of the Internal Revenue Code shail
not be treated as compensation,
Compensation shail be defined as wages
within the meaning of Section 3401(a) of the
Internal Revemue Code and all other
payments of compensation to an employee
by an employer for which the employer is
required to furnish the employee a wriiten
statement under Scctions 6041(d),
6051(a)(3) and 6052 of the Inte mal Revenue
Code and shall be determined without regard
to any rules under Section 3401(a) of the
Internal Revenue Code that limit the
remuneration included in wages based on the

nature or location of the employment or the

services performed (such as the exception

for agricultural labor in Section 3401(a){2)

of the Internal Revenue Code).

a. However, for limitation years
beginning after December 31, 1997,
compensation shall alse include
amotits that wounld otherwise be

included in corpensation buf for an

election under Section 125(a),
402(e)(3), 402(h)(1)B), 402(k), or
- 457(v) of the Internal Revenue Code,
For limitation years beginning after
December 31, 2000, compensation
shall also include any elective amounts
that are not includible in the gross
income of the member by reason of
Section 132(H(4) of the Internal
Revenue Code,
b.  For limitation years beginning on and
after Janmuary 1, 2008, compensation
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for the limitation year shall also include

compensation paid by the later of two

and one-half months after a member's
severance from employment or the end
of the limitation year that includes the |
date of the member's severance from
employment if;

i. The payment is regular
compensation for services during
the member's regular working.
hours, or compensation for
services outside the member's
regulay working houxs (such as
overtime or shift differential),
commissions, bonuses or ofler
similar payments, and, absent a
severance from employment, the
payments would have been paid to
the member wbile the member
continued in employment with the
employer; or

ji, The payment iz for unused
accrited bona fide sick, vacation
or other leave that the mefnber
would have been able to use if
employment had continued; or

ifl. Payments . pursuant to a
nonqualified unfonded deferred -
compensation plan, but only if the
payments would have been paid to
the member at the same time if the
member had continued
employment with the employer
and only to the extent that the
payment is- includible in the

- member’s gross income,

Any payments not described in
Subparagraph b. above are not
considered compensation if paid after
severance from employment, cven if
they are paid within two and one-haif
months - following severance from
employment, except for paymenis to
the individval who does not currently
perform services for the employer by
reason of qualified military service
(within the meaning of Section
41401y of the Iniemal Revenue
Code) to the extent these payments do
not exceed the amounts the individual
would have received if the individual
had continned o perform services for -
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the employer rather than entering
qualified military service,

An employee who is in qualified
milltary service (within the meaning of
Section 414{u)(1} of the Internal
Revenue Code), shail be treated as
receiving compensation from  the
employer during such period of
qualified military service equal to ()
the compensation the employee would
have received during such period if the
employee were not in qualified military
service, determined based on the rate
of pay the employee would have
recelved from the employer but for the
absence during the period of qualified
milifary service, or (i) if the
compensation the employee would have

" received during such period was not
reasonably certain, the employee's
average compensation from the
etmployer during the twelve-month
period jmmediately preceding the
qualified  military service (or, if
shorter, the period of employment
immediately preceding the qualified
military service).
¢. Back pay, within the meaning of
Treasury Regulation Section
1.415{c)-2(g)(8), shall be .treated as
compensation for the limitation year to
which the back pay relates to the extent
the back pay represents wages and
compensation that would otherwise be
included under-this definition.

4, If the annual additions for any member for
a plan year exceed the limitation under
Section 415(c) of the Internal Revenue
Code, the excess anmual addition shall be
correcied as permitted under the employee -
plans compliance resolution system (or
similar IRS correction program). .

5. Yor limitation years beginning on or after
January 1, 2008, a member's compensation
for purposes of this Subsection L. shall not
exceed the annual limit under Section
401(a)(17) of the Internal Revenue Code.

M. Service purchases under Section 415(n).

Effective for permissive service credit

contributions made in limitation years beginning

after December 31, 1997, i a member makes
ong or more contributions to purchase permissive
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service credit under the retirement plan, then the
requirements of Section 415(n) of the. Internal
Revenue Code shall be treated as met only If:

1.

The requiroments of Section 415(b) of the
Internal Revenue Code ate met, determined
by treating the accrued benefit derived from
all such coniributions as an annual benefit
for purposes of Section 415(b) of the
Internal Revenue Code, or

The requirements of Section 415(c) of the
Internal Revenue Code are met, determined
by treating all such contributions as annual
additions for purposes of Section 415(c) of
the Internal Revenue Code,

For purposes of applying this section, the
refirement plan shall not fail to meet the
reduced limit under Section 415(b)(2)(C) of
the Internal Revenue Code solely by reason
of this paragraph and shall not fail to meet
the percenfage limitation under Section
413(c)(1)(B) of the Internal Revenue Code
salely by reason of this Section,

.~ For purposes of this section the term

“permissive service credit” means service

credit: )

a. Recognized by the retirement plan for
purposes of calculating a member’s
benefit under the retivement plan;

b, Which such member has not received

under the retirement plan; and
¢. Which such metnber may receive only
* by making a voluntary additional
contribution, in an amount determined
under the retirement plan, which does
not exceed the amount necessary {o
fund the benefit attributable to such
service credit,
Effective for permissive service credit
contribitions made -in limitation years
beginning after December 31, 1997, such

" term may inchide service credit for periods

for ‘which there is no performance of

service, and, notwithstanding Subparagraph

b., may include service credited in order to

provide an increased benefit for service

credit which a member is recsiving under

the retirement plan.

The retirement plan shall fail to meet the

requiremnents of this section if:

a.  More than five years of nonqualified
service credit are (aken into account for
purposes of this Subsection M.; ar
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b. " Any nonqualified service credit s taken
into account under this Subscction M.
before the member has at least five
years of parlicipation under the
retirement plan,

For purposes of Paragraph 5., effective for

permissive service credit contributions made

in limitation years beginning after December

31, 1997, the term “nonqualified service

credit” means permissive service credit

other than that allowed with respect 1o:

a. Service (including parental, - medical,
sabbatical, and similar leave) as an
employee of the government of the
United States, any state or political
subdivision theteof, or ahy agency or
instrumentality of any of the foregoing -
(other than military service or service
for credit which -was obtained as a
result of a repayment described in

" Scction 415(k)(3) of the Internal
Revenue Code); )
b.  Service (including parental, medical,

.SAN JOSE CODE

or Section 457(e)(17)(A) of the Internat

Revenue Code applies (without regard o

whether the transfer is made between plans

maintained by the same employer):

a. The limitations of Paragraph 5. shall
not apply in determining whether the
transfer is for the purchase nf -
permissive service credit; and

‘b, The distribution rules applicable under
federal law to the retirement plan shall
apply to such amounts and any benefits
attributable to such amounts.

8. For an eligible member, the limitation of
Section 415(c)(1) of the Internal Revenve
Cede shall not be applied to reduce the

. amount of permissive service credit which
may be purchased 10 an amount less than the
amount which was allowed to be purchased
under the relirement plan as in effect on

August ‘5, 1997. PFor purposes of this

parag;aph an eligible member is an

individual who first became a member in the

retirement plan before January 1, 1998,

sabbatical, and similar leave) as an N. Modification of contributions for 415(c) and

employee (other than as an employee
described in Subparagraph 4. of an -
education organization described in
Section 170(b)(1)(A)(ii) of the Internal
Revenie Code which is a public,
private, or sectarian school which
provides elementary or secondary
education (through grade twelve), or a
comparable level of education, as
determined under the applicable Jaw of
the jurisdiction in which the service
was performed;

¢. Service as an employes of an
association of employees who are
described in Subparagraph a.; nr

d. Military service (other than qualified
military service under Section 414(u) of
the Internal Revenue Code) recognized
by the retirement plan.
In the case of service described in

Subparagraph a., b., or ¢., such service

shall be nonqualified service if recognition 0.

of such service would cause a member o
receive a retirement bepefit for-the same
service under more than one plan.

In the case of a trustes-to-trustee transfer
afier December 31, 2001, to which Section
403(b)(13)(A) of the Internal Revenue Code
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415(n) purposes. - Notwithstanding any other
provision of law to the conirary, the retirement
plan may modify a request by a member to make
acontribution to the retirement plan if the amount -
of the. contribution would exceed the limits
provided in Section 415 of the Internal Revenme

Code by using the following methods:

1. Ifthe law requires a lump suin payment for
the purchase of service credit, the retirement
plan may establish a peuod:c payment plan
for the member to avoid a contribution in
excess of the limits under Section 415(c) or
415(n) of the Internal Revenue Code,

2. If payment pursuant to Paragraph 1. shall
not avoid a confribution In excess.of the
limits imposed by Section 415(c) or 415(n)
of the Internal Revenue Code, the retirement
plan may either reduce the member's
contribution to an.amount within the {imits
of those seciions or refuse the member's
contribution,

Repayments of cashouts, .Any repayment of

contributions (inclading interest thereon) to the

retirement plan with respect to an amount -

_ previously refunded upon a forfetture of service

credit under the retirement plan or another
governmental plan maintained by the city shall-
not be taken into account for purposes of Section
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415 of the Internal Revenue Code, in accordance
with applicable treasury regulations.

P. DParticipation in other qualified
aggregation of limits.

1. ‘The 415(b) limit with respect to any member
who at any time has been a member in any
other defined benefit plan as defined in
Section 414(j) of the Internal Revenue Code
maintained by the city shall apply as if the
total benefits payable under ali such defined
benefit plans in which the member has been
a member were payable from one plan.

2. The 415(c) limit with respect o any member
who at any time has been a member in any
other defined contribution plan as defined in
Section 414 () of the Internal Revenue Code
maintained by the city shall apply as if the
total annual additions under all such defined
contribution plans in which the member has
been a member were payable from one plan.

Q. Reduction of benefits priority. Reduction of
benefits and/or contributions to all plans, where

plans;

required, shalt be accomplished by first reducing-

“the member's benefit under any defined benefit
plans in which the member participated, such
reduction to be made first with respect to the plan
in which the member most recently accrued
benefits and thereafter in such priority as shall be
determined by the planand the plan administrator
of such other plans, and next, by reducing or
allocating excess forfeitures for defined
¢ontribution plans in  which the member
participated, such reduction to be made fivst with
respect to the plan in which the member most
recently accrued benefits and thereafter in such
priorlty as shall be established by the plan and the
plan administrator for such other plans provided,
however, that necessary reductions may be made
in a different manner and prioriiy pursuant to the

agreement of the plan and the plan administrator

of all other plans covering such member.
(Ords. 23283, 27838, 28885.) -

3,28.1006 Benefits for portions of years.

_ Whenever any person becomes entitied under the
provisions of this system to any annual allowance, the
annual allowance shall be deemed payable for each
calendar year in which he is entitled to suchi allowance
throughout the entire calendar year, provided and
excepting, however, that if he is entitled to such
allowance for only a portion of a calendar year, he
shall be deemed entitled only to such portion of the

§3.28.1015

annual allowance for such calendar year as the number
of days during which he was entitled (o such
allowance in such year bears to the total number of
days in such year,

(Prior code § 2904.1350.)

3.28.1010 Annual allowances payable in
instaliments.

Bach anmual allowance or portion thereof to
which any person may become entitfed under the
provisions of this system during a calendar yeav shail
be payable in equal monthly installiments (or in equal
biweekly instaliments if the city should ever elect to
pay in biweekly installments); provided and excepling,
however, that if the person entitled to any such
allowarice for any such instaliment pericd isentited to
it only for a portion of such installment period, he
shall be entitled only to that portion of the allowance

~ for such installment period as the number of days for

which he is entifled 1o an allewance in such period
bears to the number of days in such period,
(Prior code § 2904.1351.)

3.28.1015 Mininnun distribution requirements.

A. Notwithstanding any other provision of this
chapter, the distribution of a retirement benefit
shall be subject to a good faith intexpretation of
the minimum distribution rules of Section .
401(a)(9) of the Intemal Revenue Code and the
regulations promulgated thereunder, as applicable
{0 a governmental plan within the meaning of
section 414(d) of the Internal Revenue Code. In
-compliance with these provisions, payment of a
member's retirement allowance shall commence
no later than the later of the following:

1. The Aprl 1 following the end of the
calendar year in which the member atiains
age seventy and one-half; or

2. The April 1 following the end of the
calendar year in which the member retires.
If a member fails to apply for retirement

benefits by the later of either of those dates, the

board shall begin disteibution of the monthly
benefit in the form provided under the applicable
provision of Section 3.28.1110. ‘

B. The member's entire interest must be distributed
over the member's life or the lives of the member
and a designated beneficiary, or over a period not
extending beyond the life expectancy of the
member, or of the member and a designated
beneficiary.
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C. For purposes of this section, the reticement plan
pursuant 1o a qualified domestic relations order,
aay establish separate benefils for a member and
nonmember,

D. Ifamember dies after the required distribution of
benefits has begun, the remainiig portion of the
member's interest must be distributed at least as
rapidly as under the method of distribution hefore
the member's death.

E. Ifa member dies befors required distribution of
the member's benefits has begun, the member's

_entire interest must be distributed within five
years of his death, unless it is to be distributed in
accordance with the following rules:

1. If the member's surviving spouse is the sole
designated beneficiary, the member's
remaining interest in the plan is distributed
or begins to be distributed by December 31
of the calendar year immediately following
the calendar year in which the member died
ot by December 31 of the calendar year in
which the participant would have attained
age seventy and one-half, if later, and if the
surviving spouse dies before the distribution
to the surviving spouse begins, this section
shall be applied as if the surviving spouse
were the plan member; or

2. If the member's surviving spouse is not the
sole designated beneficiary, the member’s
remaining interest is to be distribuied over
the life of the designated Veneficiary or over
a period not extending beyond the life

expectancy of the designated beneficiary; -

and such distribution begins no later than
December 31 of the calendar year
immediately following the calendar year of

. the member’s death. oo
F. The amount of an annuity paid to a member’s
beneficiary may not exceed the maximum

detarmined under the incidentsl death benefit-

requirement of Section 401(a)(9NG) of the
Internal Revenue Code,. and the minimum
distribution Incidental benefit rule under Treasury
Regulation Section 1,401(a)(9)-6, Q&A-2,
G. ‘The death and disability benefits provided by the
- retirement system are limited by the incidental
benefit requirement set forth in Section
401{a)}(9}(G) of the Internal Revenue Code and
. Treasury Regulation Section 1.401-I{b){(1)(1) or
any successor regulation thereto. These incidental
death and disability benefits include any lump
sum death benefits and any disability benefits.

SANJOSE CODE

As a result, the total death or disability bepefits
payable may not exceed twenty-five percent of
the cost for all of the members' benefits received
from the retirement plan.

H. Notwithstanding the other provisions of this rule
or the provisions of the treasury regulations,
benefit options may continue so long as the
option satisfies Section 401(a)(9) of the Iuternal
Revenue Code based on a reasonable and good
faith interpretation of that section.

I. Notwithstanding any other provision of this
chapter, if a member has elected an optional
settlement under Part 13 of -this chapter and the
designated beneficiary is not the spouse of the
member, the periodic amounts payable to the
member and the designated beneficiary shall be
adjusied only to the extent necessary to ensure
that the minimum distribution requirements of
Tnternal Revenue Code Section 401(a)(9) are
satisfied. ' )

(Ords. 27838, 28885.)

3.28.1020 Determining years of service in which
member is entitled to credit in
deférmining amount of beneflts
payable.

Whenever, in determining the amount of an
allowance or other benefit payable under this system, -
consideration must be given to the years of federated
city service to which a member is entifled fo eredit
under this systen1, no eonsideration shall be given o
mumber of years to whichhe is entitled to credit under
this system for the purpose of qualification for benefits
only and not for the purpose of determining the
amount of benefits to which & person may become
entitled hereunder.

(Prior code § 2904.1352.)

3.28.1025 TForfeltures,

A. In the event of a forfeiture of benefits arising
from separation {rom employment, death, or any
other reason, the amount of such forfeiture shall
remain in the retirement fund and shall not be
applied {0 increase the benefits any member,
former member or beneficiary of the plan would
otherwise be entitied to receive prior to the
termination of the plan,

B. The amounts forfeited shall be used to reduce the
city’s contributions to the plan; provided,
however, that the effect of forfeitures may be
anticipated in the determination of the liabilities
of the plan,

{(Ord, 27838.)

212.f
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3.28.1030 Assignment of rights and benefits.

A.  All rights or benefits which any person may have
or may become enfitled to in or under this
system, Of in or to any moneys in the system, arc
not assignable except as specificatly provided in

- this chapter or as specified in Subsection B,

B. Voluntary deductions which are permitied by
rules and regulations approved by the board of
administration of the federated city employees
retirement system may be made from pension
benefits payments where authorized in writing by
the benefil payee,

(Prior code § 2904.1353; Ord. 29035.)

3.28.1040 Tutegration of worker’s compensation

henefits.

A. No allowances or benefits payable under this
systemnshall be medified because olany worker’s
compensation benefits which may become
payable under the laws of the State of California
to any member or to any recipient of any
allowance or benefit payable under this system
except as provided in subsection B. of this
section, -

B. In the event a member is retired for a service-
connected disability pursuant to Part 10 of this
chapter and receives both a service-congected
disability retirement allowance and a workers’
compensation benefit for temporary disability,
pernianent disability or vocational rehabilitation
temporary disability pursuant to Division 1 or

3. The offset shall be in effect only during such
time as concurrent retirement allowances
and workers” compensation benefits are
paid. In the case of the payment of a jump
sum workers’ compensation benefit
(excluding payments for medical treatiment),
the offset shall apply only for such period of
fime as concuirent payments would have
been made had the workers' compensation
benefit been paid in installments.

4. In no case shall the offset reduce the
service-connected  disability  retirement
allowance to-an amount less than the sum of
the maxinum retired member contributions
for medical, dental, life, and accidental
death insurance premiums, as determined by
the city, plus one dollar. This limitation
shall apply regardless of whether the refired
member actually contributes toward the
payiment of such premivms.

5. No offset shall be made for permanent
disability benefits paid to any retired
member of this system who has received a
workers’ compensation permanent disability
rating of oue hundred percent.

6. The offset shall not apply with respect 0
workers” compensation benefits paid forany
injury or illuess which did not cause or
contribute to the disability for which the
service-connected disability refirement was
granted, -

Division 4 of the California Labor Code, thenthe  (Prior code § 2004.1354; Ord. 222453,

service-connected disability retirement altowance

shall be offset by the sum of all such workers’ 3.28.1050 Release or relinquishment of rights

compensation benefits as follows:

1. The offset shall apply only to the following A.

PErsons:

a. Those persons whose application for a
service-connected disability retirement
wag filed, by any person authorized in
Seciion 3.28.1230 to file such
application, on or after July 13, 1986,
and

b. Those persons retired on the retirement
board’s own motion, pursuant to
Section 3.28.1220, on or after July 13,
1986, : ’

2. ‘The applicable amount of the workers’
compensation benefits shall be converted fo

a monthly e¢quivalent, The monthly service- .

connected disability retirement allowance

shalt be. reduced by the workers’
compensation benefit monthly -equivalent,

212.¢
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and benefits - Assignments to city.
Anything elsewhere n this Chapter 3.28 or in
any other part of the San José Municipal Code to
the contrary notwithstanding, any right, title or .
interest which any member of this refirement
system, or any other persosl or persons, may
have or may claim to have in ot to any retircment
or other allowance .or in or to any benefit or
benefits whatsoever, or in or o any moneys
whatsoever, or any other right, title or interest
which any person or persons may have or ¢laim
to have, under or by virtue of the provisions of
this retirement system, whether such right, title
or interest is vesled, contingent or otherwise,
may be released, relinquished and given up by
such member or by such other person O persons,
or may be assigned to the City of San José ot to
the retivement system or retirement board by such
member or other persor or persons; and upon
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such being done, the right, title or interest which
is so released, relinquished, given up or assigned
is and shall be deemed extinguished, the same as
if such right, title or interest had never existed,
and neither the city nor this retirement system or

- retirement board shall thercafter have any
liability whatsoever with respect to the right, title
or interest so released, extinguished or given up
or assigned,

B. However, if and fo the extent that the city pays or
gives any consideration, other than funds of this
retirement system, for any abovementioned
release, relinquishment, giving up or assignment,

~ the amount or value of the consideration paid or
gwen by the cny for said release, relinquishment,
giving up or assignment, or the actuarial value of
the right, title or interest which Is so teleased,
relinguished, given up or assigned as of the date
of such -release, relinquishment, giving vp or
assignment, whichever is the lesser amount, shall
be credited againstand deducted from the amount
of current servige contributions which the city is
required fo pay into the retirement fund during
the following calendar months until full credit
therefor is thus received by the city.

(Prior code § 2904.1355.)

3.28.1060 Options for certain former employees
of city health department and city
¢communications department,

The provisions of this section apply only to
former employees of the city health deparhinent and
former employees of the city communications
department who heretofore exercised the optionsgiven
to them by the provisions of Part 21 or 22 of the
Chapter 3.24 retirement system and who thereby
became eniitled to such rights as are given to them
under sald Part 21 or 22, Each of said persons who
should become a2 member of this system shall have the
xight io elect, before or at the time he first applies for
any benefits under this system, to bécome entitled to
and to receive In lien of any and all benefits which he
or his survivors or any other person or estate may
become entitled to under other seciions of this Chapter
3.28, such henefits as he would be entitled to under
the Chapter 3.24 retirement system, as it read on June
30, 1975, if he were still 2 member of the Chapier
3.24 system and service rendered and contributions
paid by him while a member of this system were
deemed {0 be service renderéd and contributions patd
by him under the Chapter 3.24 retirement system.
(Prior code § 2904.1356.)

SAN JOSE CODE

3.28,1070 Payment to member’s estate of
halance of accumulated contributions
where benefits paid and payable under
other provisions are less than such
coniributions.

If in the event of the death before retirement of a
member the sum of any and all moneys thereupon and
thereafter paid or payable under other provisions of
this system to any and all of his survivors and/or
estate should be less than the amount of accumulated
contributions and inferest standing to his credit; or if
in the event of his death after retirement the sum of
any and g1l moneys theretofore paid or payable under
other provisions of this system to such member
because of his retirement plus the sum of any and all
moneys thereupon and thereafler pald or payable
under other provisions of this system to any and all of
his survivors and/or estate should be less than fhe
amount of accumulated coniributions and interest

-standing to such member’s credit, then in either of

sajd events the difference between the total of said
stms paid or payable under other provisions of this
systetn and the amount of sald accunmulated
contributions and interest shal! be paid to said
member’s estate, .

{Prior code § 2904.1357.)

3.28.1080 Vesting.
A. A member shall be one hundred percent vested in
- his or her service retirement benefit ipon
attaining eligibility for a scrvice retirement
benefit under the applicable provisions of the

. retirement system,

B. A plan member shall be one hundred percent
vested in his or her accumulated contributions at
all times, )

C. An affected plan member shall be one hundred
percent vested in his or her accrned benefit, 1o
the extent then funded, in the event the retirement
system s terminated in whole or in part or
contributions are completely discontinued.

D. For purposes of this Section 3.28,1080 “vested”
shall mean the nonforfeitable right fo the benefit
that the member has accrued.

E. Nothing contained in this Section 3.28. 1080 shall
be construed or interpreted to limit modification
of benefiis, to the extent that such modification is
otherwise allowed under federal and state law.

(Ord. 28885.)

212.h
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3.28.1090 Compliance with USERRA and the
HEART Act,

A, Effeclive December 12, 1994, notwithstanding

any other provision of the retirement system law,
contributions, benefits and service credit with
respect to qualified military service are governed
by Section 414(u) of the Internal Revenue Code
and the Uniformed Services Employment and
Reemployment Rights Act of 1994,

Effective with respect to deaths occurring on or
after January 1, 2007, while a member is
performing qualified military service (as defined
in 38 U.S.C, 43, to the exten! required by
Section 401(a)(37) of the Internal Revenue Code,
survivors of a member in the retirement plan, are
entitled 10 any additional bepefits that the
retirerent plan would provide if the member had
resumed employment and then died (as a non-
service connecled death) that are contingent on
the member's death while employed, In any
event, a deceased member's petiod of qualified
m;litary service must be counted for vesting
purposes, but such period of service shall not be
counted for benefit accrual purposes.

Beginning January 1, 2009, to the extent required
Section 414{u){12) of the Internal Revemue Code,
an individual recelving- a differential wage
payment (as defined under Section 3401(h)(2) of
the Internal Revenue Code) from an emplioyer
shall be treated as employed by that employer,
and the differential wage payment shall be treated
as compensation for purposes of applying the
limits on annual additions under Section 415(c) of
the Internal Revenue Code. This provision shall
be applied to all similarly situated individuals in
a reasonably equivalent manner. r

(Ord. 288835.)

Part 9
. RETIREMENT FOR SERVICE

Sections:

3.28.1160 Elipibility.

3.28.1110 Voluntary retirement for service.

3.28.1120 Retirement of former member of
Chapter 3.24 system who hecame
a member under Section
3.28.400.

§3.28.1110

3.28.1130 Retirement of former member of

Chapter 3.24 system who became
"a member under Section

3,28.410, 3.28.420 or 3.28.430.

3.28.1140 Service retirement of former
member of Chapter 3.24, Part4
system, at age fifty or more, with

_ fifteen or more years of service.

3.28.1150 Election by former member of
Chapter 3.24 system to receive
service retirement allowance .
provided by Chapter 3.24 system
in lieu of all benefits provided by
other sections of this system.

3.28.1160 Retived member not to be
reemployed in federated city
service unless first reinstated er
employed pursuant to Section
3.28,1190.

3.28.1170 Reinstntement from retirement.

3.28.1180 Reemployment of retired
membhier {o perform city services
other than federated city
seryices.

3.28.1190. Limited reemployment of retived
person.,

3.28.1100 Eligibility.

"No person shall be retired for service under or

pursuant to the provisions of this Chapfer 3.28 unless
he is eligible therefor under and pursuant to the
provisions of this chapter. .

(Prior code § 2904,1400.)

3.28,1110 Voluntary refivement for service.
A, Subject to other provisions of this Chapter 3.28,
& member of this system shall be tetived for

service pursuant to this section, upon his or her
written application therefor to the board of .
administration for the federated city employees
retirement system, if:
1. Suchmember has attained fifty-five or more
- years of age and is entitled under this system
_to credit for five or more years of federated
city service rendered after he or she became
and while he or she was a member of this
Systeny, or
2. If such member has not attained fifty-five or
more years of age but is entitled under this
system to credit for thirty or more years of
federated city service of which not less than

2011 S5-18

2121

SJRJIN0OOO165



§3.28.1110 ' SAN JOSE CODE

five years were rendered after he or she
became and while he or she was a member
of this system; or '
3. IF such member has attained fifty-five ox
more years of age and has rendeted not fess
than two years of federated -city service
under this system and became a member of
this system before April 15, 1991, pursuant
to a transfer of a communlications function
from Santa Clata County io the City of San

212,j
2011 §-18
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José and without a break in service from couniy
communications to a city communications
classification and does not qualify under any
other provisions of this chapter ox Chapters 3.20
and 3.24.

B. Subject to other provisions of this chapter, a
member who is retired for service pursnant to the
provisions of this section shall be entitled to
receive, and shall be paid, from the retirement
fund from and after the effective date of such
member's retirement and during the remainder of
his or her lifetime, an annual service retirement

. allowance equal fo two and one-half percent of
such member's final compensation times the
mamber of years of federated city service for
which such member is entitled to credit under the
provisions of this system; provided and

. excepting, however, that said annual allowance
shall never exceed a maximum of seventy-five
percent of such member's final compensation.

(Prior code §2904.1401; Ords. 21265, 21371, 22314,

23485.)

3,28.1120 Retirement of former member of
Chapter 3.24 system who became a
member under Section 3.28.400.

A. Subject to other provisions of this Chapter 3.28,
a member of this system who is not eligible. for
service. retirement under and pursuant to the
provisions of Section 3.28,1110 shall be retired
for service pursuant to this section, upon his
written application therefor to the retirement
board, if he is a former member of the Chapter
3.24 retirement system who became a member of
this system putsuant to the provisions of Section
3.28.400 and either:

1. He has attained fifty-five or more years of
age and has accumulated contributions in the
retirement fund amounting to five hundred
dollars or more; or

2. He has not attained fifty-five or more years
of age but is entitled under this system to
credit for thirty or more years of federated
city service and his accumulated
contributions in the retirement fund amount
to five hundred dollars or more. ]

B. Subject to other provisions of this chapter, a
member who is retired for service pusuant to
this section shall be entitled to receive, and shall
be paid from the retirement fund, fromand after
the effective date of his retirement and during the

213

remainder of his lifetime, an annual service
retirement allowance equal to two and one-half
percent of his final compensation times the
number of years of federated city service for
which he is entitled to creditunder the provisions
of this system; provided and excepting, however,
that said annual allowance shall never exceed a
maximum of seventy-five percent of his final
compensation.

(Prior code § 2904.1402; Ord. 21265.)

3.28.1130 Retivement of former member of

"Chapter 3.24 systexn who became a
member under Section 3.28.410,
3,28.420 or 3.28.430.

A. Subject to other provisions of this Chapter 3.28,

a member of this system who is not eligible for

service retirement under and pursuant.io the

provisions of Section 3.28.1110 or 3.28.1120

shall be retired for service purswant to this

section, upon his written application therefor to
the retirement board if he is a former member of
the Chapter 3.24 retirement system who became

a member of this system puzsuvant to the

provisions of Section 3.28.410, 3.28.420 or

3.28.430 and he either: .

1. Has attained fifty-five or more years of age
and his accumulated contributions in the .
retirenent fund amount to five hundred
-dollars ($500,00} or more; ot

2. He has not attained fifty-five or more years
of age but is entitled under this system to
eredit for thirty ox more years of federated
¢ity service and his accumulated
contributions in the retirement fund amount
to five hundred dollars or more,

Subject to other provisions of this chapter, a
member who is retired for service pursvant to
this section shall ke entitled to, and shall be pald,
from the retirement fund, from. and after the
effective date of his retirement and during the
rernainder of his lifetime, an anmual service
retirement allowance which shall be equal to the
sumn of the following two anmnal alowances, as
follows:

1. An annual allowance ¢qual to two and one-
half percent of his final compensation times
the mumber of Years of federated city
service rendered hy him aftex he became and
while be was a member of this system for
which he is entitled to credit under this
system; plus

SJRJNG00167
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2. An anmwal allowance equal’ to the
wnmodified anpual scrvice retirement
aflowance which he would be entitled to
under the provisions of the Chapter 3.24
retirement systemn, if he bad remained a
member thereof and retired thereunder at the
same age as that at which he is reliring
pursuant to this section, with credit for the
number of years of federated city service,
other than those years of service which he
rendered after he became a member of this
system, for which he is entitled to credit
under this systemn, and with his accumulated
contributions equal to those credited to him
in this retitement system because of
federated city service rendered by him while
he was a memher of the Chapter 3.24
retirement system,

(Prior code § 2904.1403; Ord. 21263.)

3,28.1140 Service retirement of former member

of Chapter 3.24, Part 4 system, at
age fifty or more, with fifteen or
moyxe years of service.

A. Subject to other provisions of this Chapter 3.28,

a member of this system who is not eligible for
setvice retirement under and pursuant to the
provisions of Section 3.28.1110, 3.28.1120 or
3,28.1130 shall be retired for service pursuant to
this section, upon his written application therefor
to the retirement board, if he is a former member
of the Chapter 3.24 retirement system who
became a member of this systers pursuant to
Section 3.28.400, 3.28.410, 3.28.420 or
3.28.430, has attained {ifty or more years of age,
is entitled to credif under this system for fifieen
or more years of federated city service, and, after
having attained the age of fifty years, has been
* separated from federated city services because of
a curtailment of or change in the manmner of
performig such setvice and pot because of
resignation, discharge or retirement and the
retiremeni board has determined that his
separation is of extended and uncertain duration

and net the separation normally experienced by .

members in positions known at the .time of
employment to be of limited duration or on a
seasonal or interim basis, -

Subject to other provisions of this Chapter 3.28,
a member who retires for service pursuant to the

provisions of this scction shall be entitled to and .

SAN JOSIt CODE

shall be paid, from the retirement fund, from and
after the effective date of his retirement and
during the remainder of his lifetime, an annual
service refivernent allowance determined at the
written election of such member made upon the

- filing of an application for service retirement

allowance. Such annual service retirement

allowance shall, at s5uch member's election, be

either;

1. An annual allowance equal to two and one-
hatf percent of his final compensation times
the number of years of federated city service
for which he is entitled to credit under the
provisions of this system; or

2. Anannyal allowance which shall be equal 1o

: the sum of the following two annual

_ allowances, to wit:

a. An annual allowance equal to two and
one-half. percent of his final
compensation times the number of years
of federated cily service rendered by him
after he became and while he was 2
member of this system; plus

b. An anmual allowance equal to the
unmodified’ annual service retirement
allowance which he would be entitled to
under the provisions of the Part 4
retirement system if he were still a
member thereof and retired thereunder at
the same age as that at which he is:
refiring pursuant to this section with
credit for the pumbér of years of
federated clty service, other than those
years of setvice which he rendered after
becoming a member of this system, for
which he is entitled to credit under this
system, and with accumulated
contributions equal to those credited to
him in this retirement system because of
federated city service rendered by him
while he was 3 member of the Chapter
3.24 retirement syster.

(Prior code § 2004, 1404; Ords. 19464, 21265.)
3.28.1150 Election by former member of

Chapter 3.24 systet to receive
service retirelent allowance

- provided by Chapter 3.24 system in
lLicu of all benefits provided by other
sections of this system.

A. A member of this system who js eligible to retire

for service under the preceding sections of this
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Part 9 may elect, if he was a former member of the
Chapter 3.24 retirement systemn who became a
mcmber of this system pursuant to the provisions
of Section 3.28.400, 3.28.410, 3.28.420 or 3.28.430
{o receive umtil he dies, in lien of any and all
benefits to which he or his survivers or estate
might otherwise be or become entitled to under
other sections of this chapter because of such
service refirement, or because .of his death after
retirement while on such service retirement, such
service retirement allowance as he would be
entitied to if he were sti)l a member of the Chapter
3.24 system, as it existed on July 30, 1975, and
retired thereunder for service, at the same age as
that at which he is retixing pursuant to this section,
with credit for the number of years of federated
city service for which he is entitled 10 credit under
this system and with accumulated contributions
equal to those credited to him in this systém. A
person making such election shall also be entitled
to any right which he would have bad, if he had
retired under the Chapter 3.24 system, under the
optional settlements provisions of the Chapter
3.24 system, and, if he exercises any rights under
such optional settlement provisions, his named
beneficiary shall receive, on his death occurring
while on such retirement, such benefits, if any, as
such beneficiary should become entitled to under
such opticnal settlement provisions because of his
exercise of such rights.

B.  Upon exercising said election, said person loses all
right to any and all other benefits which be might
have or be or become entitled o under other
sections of this Chapter 3.28 because of his
retirement, and none of his survivors nor his estate
shall have any right to any benefits under other
sections of this chapter because of his death
accwrring while on such retirement, provided and
excepting, however, that the special death benefit
provided by Section 3.28.1620 shall still be pay-
able on his death to his estate or named benefi-
ciary. , .

(Prior code § 2904.1406; 3.28.1160; Ord. 21265.)

3.28.1160 Retired member not to be reemployed in

federated service unless first reinstated or
_ employed pursuant to Section 3,28,1190.
A person refired for service pursuant to any of the
provisions of this Part 9 shall not be retained by the city
to render any federated city service unless the person is
first reinstated from service retirement pursuant to the
provisions of this pat, except:

A, Where the person renders service as an indepen-

dent contractor; or

Supp. No. 10
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B. Where the person is reemployed pursuant to Sec-
tion 3.28.1190. ’

(Prior code § 2004.1407; 3.28.1170; Ords. 21265,

26355.)

3.28.1170 Reinstatement from retivement.

A. A person who has been retired for service

pursuant to the provisions of this Part & may

. apply to the retirement board, in"writing for
reinstatement from such retirement for the
purpose of reentering federated city service.
The board may reinstate the person from
retirernent if it finds that his or her age at the
date of his application is at least six (6)
months less than seventy (70) years of age,
Upon such reinstatement, said person may be
reemployed by the city, in the same manner
as it employs persons who have ‘not been
retired hereunder, to render federated city
service, .

B. Upon reinstatement from service retivement
as aforesaid, the service retirement allow-
ance of the reinstated person shall be can-
celed forthwith, and the person shall again
become a member of this plan as of the date
of the reinstatement. Upon reinstatement the
person shall regain credit for those years of
service for which the person was entitled to
credit as of the time he or she retired for

- service, -
(Prior code § 2904.1408; 3.28.1180; Ords. 21265,
27838.)

3.28.118¢ Reemployment of refived member to per-
’ - form cify services other than federated
city services.

A, If a person who has been retired for service
pursuant to the provisions of this Part 9 is retained
or reemployed by the city, other than as an
independent contractor or pursuant to Section
3.28.1190, to render any service which is not
federated city service, said person's service retire-
ment allowance shall be suspended as of the
-effective date of such reemployment and shall
remain suspended while the person is retained or
reemployed to perform such service. Upon cessa-
tion of such reemployment, the person's service
retirement allowance shail be reinstated,

B. The provisions of this section shajt not apply to
the election or appointment of any retired person
_to the city council or to any board or commnission
of the city.

(Prior code § 2904.1409; 3.28.1190; Ords. 21265,

26355.)
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3.28.1190 Limited veemployment of retived person.

A,

A person who has been retired noder this systemny,
for service or disability, may be employed by the
city fo perform city service on a temporary basis
withdut reinstatement from retirement where the
employment does not exceed one hundred twenty
working days or nine hundred sixty hours, which-
ever is greater, in any payroll calendar year. For
the purposes of this provision, "payroll calendar
year” means the twelve-month period commenc-
ing on the first day of the first pay period for
active city employecs. . ’

The procedures for the employment of a retired

person ander this section shall be in accordance

with the procedures set forth in the human re-
sources administrative manual,

A person who retired for disability shall be eligible

for employment under this seetion only if employ-
ment 18 not available under Part 10A of this
chapter.

The employment of a person pursuant to this
section shall not operate to reinstate the person as
a member of this system. The person shall notearn
service credit in this system for any period of such
regmployment, nor shall either the person or the

city make any contributions to this system on-

account of such employment.

The employment of a person pursuant to this

scction shall not operate to terminate or suspend
the retirement allowance otherwise payable to
such person.

A person employed pursuant to this section shall
not be entitled to a disability retirement from the
position in which the person is reemployed.

If the Intemal Revenué Service determines that a
reemployment prograny such as that described in
this section can not be implemented without plac-
mg a retirement system out of conformity with the
qualified plan requirements of the Interhal Reve-
nue Code (Title 26 of the United States Code), this
section shall become inoperative and any employ-
taent of a person pursuant to this section shall be
terminated immediately.

" (Ord. 26355.)

Part 10 .
RETIREMENT FOR DISABILITY

Scctions:

3.28.1208  Eligibility.
3.28.1210 °  Definitions.

Supp. No. 10
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'3.28.1220
3.28.1230
3.28.1240

3.28.1250
3.28.1260

3.28.1270
3.28.1280
3.28.1290
3.28.]390

Disability retivement - On mofion
of refivement board. '
Disahility retirement - O applica-
tion - Persons authorized.

Time limitation applicable to
board's motion and application.
Medical examinations,

Disability retivement - Conditions
for granfing,

Determination as to whether dis-
abiiity is service-connected.
Service-connected disability retire-
ment < Aymount of allowance,
Nonservice-connected disability re-
tivement ~ Bligibility.
Nonservice-connected disability re-
tirement - Allowance when mem-
ber is eligible therefor under sub-
section A or B of Seetion 3.28.1290,
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3.28.1310 Nonservice-connected disability
retirement - Allowance when
member is eligible therefor under
subsectiont C of Section

' 3.28,1290.

3.28,1320 Election by former meraber of
Chapter 3.24 system to receive
disability retirement allowance
provided by Chapter 3.24 system
in leu of certain Chapter 3.28

: benefits,
3,28.1325 Reporis of earnings from outside
occupation. -
© 3.28.1330 Deductions - Recipient's earnings
T from outside occupation.
- 3.28.1340 Deductions - Reciplent's earnings.
from nonfederated clty service,

3.28.1350 Reciplent's reenfry into federated
city sexvice in position and class
of positions other than that from
which he or she was retived for
disability.

3.28.1360 Member not te receive hoth
service retivement and disability
refirement.

3.28.1370 Medicnl examination of recipients

- Allowance cancellation
conditions,
3.28.1380 Recinstatement to duty.
3.28.1390 Refusal to accept reinstatement.
3.28.1400 Recipient attainlng age fifty-five
to be deemed permanently
disabled,
3.28.1410 Failure or refusal to submit to
medical examination. :
3.28.1420 Situations where member is not
entitled to disability retirement ox
_ disability retivemnent allowance.
3.28.1430 Payment of disability allowances
to constitute return and
withdrawal of contributions.
3,28.1440 Failure to reinstate reciplent of a
disability allowance fo duty on
cessation of disability.

3.28.1200  Eligibility.

No person shall be retired for disability under or
pursuant to the provisions of this Chapter 3,28 uniess
he is eligible therefor under and pursuant to the
provisions of this Part 10.

(Prior code § 2904.1450.)
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3 28.1210 Definitions.

_ Asused in this Part 10;

A. “Disability,” “incapacity for the performance of
duty” and “incapacitated for the performance of
duty,” when used as a basis for retirement under
this system, mean disability of 2 member, short
of death, of permanent or extended and uncertain
duration, occurring while such member is an
employee of the city in the federated city service
‘of the city, as a result of injury or disease (except
that in case of a mental derangement the cause
thereaf, for purposes of this section only, shallbe
disregarded), which renders the member
physically or mentaily incapable of continuing to
satisfactorily assume the responsibilities and
perform the duties and functions of the position
then held by him and of any other position in the
same classification of positions to which the city
may offer to transfer him, as determined by the
reticement board om the basis of competent

medical opinion. It does not mean mere physical
or mental inability to asstme said responsibilities
or perform said duties.

B. “Nonservice-connected dxsablhty means a
disabillty, as above defined, of a member, which
is not a service-connected disability.

C. “Service-connected disability” means a disability,
as above defined, of a member which arises and
results from an injury or disease arising out of
and in the course of the federated city service,
rendered by the member, for which he is entitled .
to credit under the provisions of this system.

(Prior code §§ 2904.1451-2904.1453.)

3 28.1220 I):sabiiity retirement - On motion of
retivement hoard, :

A member who is eligible to retire for disability
may be retived for disability, pursuant to and subject
to the provisions of this Chapter 3.28, on the
retirement board's own motion with or without a
request or application therefor being made by the
member or any other person.

(Prior code § 2504.1454.)

3,28.1230 Disability retirement - On application
- Persons anthorized,

A member who is eligible to retire for disability
shatt be retired for disability, pursuant to and subject
to the provisions of this Part 10, by the retirement.
board upon application being made therefor by any of
the following persons:
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A,
B.

The city manager;

The hiead of the office or department in which the
member is or was last employed; or

The member, or any authorized person on his
behalf, :

(Prior code § 2904.1455.)

C.

3.28.1240 Time limitation applicable to board's
motion and application.

Anything  elsewhere to the contrary
- notwithstanding, the retirement board shall not retire
a member for disability, either on its own motion or
upon application béing made therefor, unless it does
so while the member is still in federated city service,
or within four months after the member's
discontinuance of such service, or during the
continuance of the member's disability if it continues
after he ceases to render federated city service,
{(Prior code § 2904.,1456.)

3.28.1250 Medical examinations.

A. The retirement board on its own motion at any
time may, and upon receipt of an application for
disability retirement shall, order a medical
examination of a member who is otherwise
eligible to retire for disability to determine

whether he is disabled or incapacitated for the:

performance of duty, and to determine whether

SAN JOSE CODE

connection with workers compensation claims or
proceedings to the extent permitted by law, shall
be made available to the city's medical director
and the retirement board upon their request.
{Prior code § 2904.1457; Ords. 19283, 26846.)

3.28,1260 Disability retirement - Conditions for
granting.
If the medical reports and other available
evidence and information show to the satisfaction of

. the retirement board that the member is incapacitated

for the performance of his duty, and if such member
is otherwise eligible to retire for disability pursuant to
the provisions of this Part 10, the board shall forthwith
retire him for disability, -~ -7~

' (Prior code § 2904.1458.) -

such disability or incapacity for performance of -

duty is a serviceconnected or nonservice-
connected disability in those situations where the
member’s eligibility for disability retirement, or
the amount of disability retirement allowance to
which the member may be entitled, is dependent
-upon  such determination. Such wmedical
examination shall be made by one or more
physicians or surgeons appointed by the board or
designated hy the board's medical director.
In addition, the member may submit a medical
report from the member's own physician or
surgeon. Where application for disability
" retirement is made by the meraber or on the
member's bebalf, a medical report by said
member's private pbysician or surgeon may be
_ submitted with the application. The board may
require additional medical examinations or
procure or require additional or other evidence
before retiring a person for disability.
All medical information under the control of the

city and the member, including reports in
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3.28.1270 Determination as to whether
disahility is service - connected.

If the medical examination and ofher available
evidence and information show to the satisfaction of
the retirement hoard that the disability is service-
connected, it shalt so find and declare. If the medical
examination and other avajlable informatlon show to
the satisfaction of the boatd that the disability is
nonservice-connected, it shall so find and declare,
Such finding and declaration shall govem in
determining whether a disability is service-connected
or nonservice-connected.

{Prior code § 2904, 1459,)

3.28.1280 Serviee-connected disability
retirement - Amount of allowance,

Subject to other provisions of this Chapter 3.28,
a member who, while he or she is an employee of
the city in the federated city service is disabled
and incapacitated for the performance of duty,
may be retired by the retirement board pursuant
to the provisions of this section for such
disability, and shall be so retired upon application
being made therefor, If said disability s a
service-connected disability,

Subject to other provisions of this chapter, any
member retired pursuant to the provisions of this
section because of a service-connected disability
shall thereafter be paid from the retirement find,
while he or she is disabled and incapacitated for
the performance of duty as a result of such
service-connected disability, a service-connected
disability retirement allowance in an annual

A.
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allowance equal to forty percent of the member's
final compensation, plus two and one-haif percent
of the member’s final compensation for each year
of federated city service for which the member is
entitled to credit under the provisions of this
system 1o excess of the first sixteen years of
service; provided however, that in no event shail
said allowance be more than seventy-five percent
of the member's final compensation, less the
amounts specified in Sectios 3.28.1320 and
. 3.28.1330 of this chapter, . '

(Prior code § 2904.1460; Ord. 26846.)

3,28.1290 Nonservice-connected disability

retirement - Eligibility.

Subject to other provisions of this Chapter 3.28,

a member who, while an employee of the-¢ity in the
federated city service, is disabled and incapacitated for
the peiformance of duty may be retired by the
retirement board pursuant to the provisions of this
section for such disability and shall be so retired, upon
application being made therefor, if such disability isa
nonservice-connected disability and if, in addition,
such member satisfies-and meets all of the eligibility
requirements set forth in any one of the following
subsections:

A. The member is entitled to credit for five or more
years of federated city service rendered after he
or she became a member and while he or she was
a member of this system; or
The member is a former merber of the Chapter

~3.24 retirement system who became a member of
this system pursuant to the provisions of Section
3.28,400 "and such member's accumulated
contributions in the retirement fund are five
Jhundred dollags or more; or
The member is a former member of the Chapter
3.24 retirement system whe becante a member of
this system pursuant to the provisions of Section
3.28.410, 3.28.420 or 3.28.430, and such

member's accumulated contributions in the,

retirement fund are five hundred dollats or more,
(Prior code § 2904.1461; Ords, 21371, 23485.)

3.28.1300 Nonservice-connected disabllity
retirement - Allowance when member
is eligible therefor under subsection A
or B of Section 3,28.1290. -

Subject to other provisions of this Chapter 3.28,

a member who satisfies the eligibility

requirements of subsection A. or B. of Section

3.28.1290 and is retired because of a nonservice-

connected disability shall thereafter be paid from

the retirement fund, while the person is disabled
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and incapacitated for the performance of duty as
a result of such nonservice-connected disability,
an annual nonservice-connected  disability
retirement allowance calculated in accordance
with this Section 3.28.1300.

If the person became a member of this system
prior to September 1, 1998, the nosservice-
connected disability retirement allowance shall be
the amount of the member's allowance if the
member were retired for a service-connected
disability pursuant to the provisions of Section
3.28,1280, less:

1. The deductions specified
3.28.1330 and 3.28.1340; and
In the case of a member who is under fifty-
five years of age on the effective date of
retirement, a sum equal to one-half percent
times the number of years and/or fraction of
years between the member's age on the
effective date of retirement and fifty-five
years, times the member's final
compensation, .

If the person became a member of this system on
or after September 1, 1998, the nonservice-
comneéted disability retirement allowance shall,
subject to a maximumn of seventy-five percent of
the member’s final compensation, be:

1. Twenty percent of the member's fi
compensation; phis -
Two percent of the member's final
compensation for each year of service credit
in excess of six years but less than sixteen
years; plus

Two and one-half percent of the member's
final compensation for each year of service
credit in excess of sixteen years; less

The deductions specified in  Sections
3.28.1330 and 3.28.1340,

(Prior code § 2904.1462; Ord. 25612.)

in Sections

2.

2.

4,

3.28.1310 Nownservice-connected disability
retivement - Allowance when ntember
is eligible therefor under subsection C
of Section 3.28.1290. )
Subject to other provisions of this Chapter 3.28,
a member who is refited pursuant to the provisions of.
Section 3,28.1290 because of a nonservice~connected
disability shall thereafter be paid {rom the retirement
fund, while he is disabled and incapacitated for the
performance of duty as a result of such nonservice-
connected disability, as a nonservice-connected
disability alfowance, if and only if he does not satisfy
the eligibility requirement set forth in subsections A.
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_or B. of Section 3.28.1290 but does satisfy all of the
eligibility requirentents set forth in subsection C. of
said Section 3.28.1290, an annual allowance equal to
the arhount hereinafter specified in subsection A. of
this section, less the amount specified in subsection B.
of this section, plus the amount specified in subsection
C. of this section, less the deductioos specified in
subsection D. of this section, .as follows:

A.  An amount equal to two and one-half percent of
his final compensation times the number of years
of federated city service to which he is entitled to
credit under this system which were rendered by
him after he became and while he was a member
of this system; )

B. Less, if such member is under fifty-five years of
age on the effective date of his retirement, a sum
equal to one-half percent times the number of
years and/or fraction of years between his age on
the effective date of his retirement and fifty-five
years, times his final compensation;

C. Plus an amount equal to what would be his
disability retirement allowance, as of June 30,
1975, under the provisions of the Chapter 3,24
retitement system as it existed on sald date
(excepting the provisions of subsection B, of
Section 3.24.1840 which provide for a mininim
allowance, it being the intent of this subsection
that the provisions of said subsection B. of
Section 3.24.1840 be disregarded in computing
the amount payable under this paragraphy if he
were then eligible to retire thereunder for
disability and did then retire thereunder for
disability, with credit only for those years of
federated city service to which he-was entitled to
credif under the Chapter 3.24 retirement system
on June 30, 1975 (plus the years of federated city
service which he had theretofore lost becanse of
his withdrawal of accumulated contributions but
which he reacquired hy redepositing such
contributions purssant to the provislons of
Section 3.28.780), and with accumulated
contributions in the retirement system equal to
those then credited to him in said system plus
formerly withdrawn amounts redeposited by him
pursuant to the provisions of Section 3.28.780;

D. Less the deductions .specified in Sections
3.28.1320 and 3.28.1330,

(Prior code § 2904.1463.)
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3.28.1320 Klection by former member of

Chapter 3.24 system to receive
disability retirement alowance .
provided by Chapter 3.24 system in
Hen of certain Chapter 3.28 benefits.
A member of this system who is eligible to retire
for disability under the preceding sections of this
Part 10 may elect, if he was a former member of
the Chapter 3.24 retircment system and became
a member of this system pursuant to the
provisions of Sections . 3.28.400, 3.28.410,
3.28.420 or 3.28.430 of this chapter to receive,

" while he is disabled and incapacitated for the

performance of duty as a result of such disability,
in lien of any and all benefits to which he or his
survivors ot estate might otherwise be or become
entitled to because of his retirement for disability
or because of his death after retirement while on
such disability retirenient, ~such disability
retirement allowance as he would be entitled to if
he were still a member of the Chapter 3.24
system, as it existed on June 30, 1975, and
retited thereunder for disability at the same age

- as that at which he is retiring pursuant to the

provisions of this Part 10, with credit for the
number of years of federated city service for
which be is entitled to credit under this system
and with accumulated contributions equal to those
credited to him in this system, A person making
such election shall also be entitled to any right
which he would have had, if he had retired under
the Chapter 3.24 system, under the optional
settlements provisions of the Chapter 3.24
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systen; and, if he exercises any rights under such
optional settlements provisions, his named
beneficiary shall receive, on his death while on
such refirement, such bterefits, if any, as such
beneficiary should become entitled to under such
optional settlements provisions because of his
exercise of such rights. .

Upon cxercising such election, said person loses
all right to any and all other benefits which he
might have or be or become entitled to under
other sections of this Chapter 3.28 because of his

retircment, and none of his survivors nor his

estate shall have any right to any benefits under

“other sections of this Chapter 3,28 because of his
. death occurring while on such retirement;
- provided and excepting, however, that the special

death benefit provided by Section 3,28,1620 shail
still be payable, on his death while on retirement,
to his estate or named beneficiary. -

(Prior code § 2904.1464.)

3.28.1325 Réfpoﬁs of earnings from outside

A,

accupation.

As a condition of a disahility retirement
allowance from the retirement fund, a person
who has been retited for disability and has not
reached age fifty-five shall file written statements
with the board . which conform io the
requirements of subsection B. below,

A recipient described in subsection A. shail file
staternents as described either in subsection 1. or
in subsection 2.:

1. Montiy and annual statements,

a. Within ten days after the end of each
calendar month, the recipient shall file a
monthly statement of the total income
and earnings received by the recipient
during the reporting month from -any
gainful occupation, other than service as
an officer or employee of the city, and
the sources of such income and earnings,;
and

h. On or before May 1 of each year, the
recipient shall file a notarized declaration
under penalty of perjury, in a form
approved by the hoard, of the total
income and earnings received by the
recipient during the pre